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Forgery. 
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Forma Pauperis. 
FBAXTD. 
Fraudulent Transfer. 
FURTHER INQUIRY. 

GAMBLIKG. 

GAMBLINa ACT (BENGAL ACT II 
OP 1887). 

General Power-of- Attorney. 

Ghat. 

Ghatwali Tenure. 

GIFT. 

Goods. 

GRANT. 

Grantor. 

GUARDIAN AB LITEM. 

GUARDIAN AND MINOR. 

GUARDIAN AND WARDS ACT (VIII OF 
1890). 

GUJARAT TALUKDAR8 ACT (BOM- 
BAY ACT VI OF 1888). 

Gurav Service. 

Hanafl Sunnis. 

Ucirs. 

High Court. 

High Court Revision sdo motu. 

HIGH COURT RULES. 

Highway. 

Hindu Family. 

HINDU LAW. 

1. Adoptiok. 

2. Alibkatiov. 

3. Babuana Geakt. 

4. ChabitabitB Tbvsts. 

5. Dahdvfat. 

6. Dayabhaga 

7. Dbbtb. 

8. Debuttbb Pbopbbtt. 

9. Endowhekt. 

10. exbovtob. 

11. GlPT. 

12. iNHEBITAirCE. 

18. Joint Family. 

14. Maiktbkanob. 

15. Mabicabatayam. 

16. Mabbiagb. 

17* MiTAESHABA. 

18. Pabtition. 

19. Rkybbsiokaby Bight. 

20. Sbfabate Pbopebty. 



HINDU ULW-^eoniinued. 

21. Shbbait. 

22. Stbidhan. 

28. SUOOEBBIOK. 

24. Widow. 

25. Will. 

Hindu Wills Act (XXI of 1870). 

Holding over. 

Homestead Land. 

IDOL. 

Immoveable Property. 

Incumbrance. 

Inheritance. 

INJUNCTION. 

INJUNCTION, MANDATOBY. 

Insolvency. 

INSOLVENCY ACT (11 & 12 VICT., CH. 

21). 
Inspection. 
Intention. 
INTEJELEST. 
Intestates Act. 
INVENTIONS AND DESIGNS ACT (V 

OF 1880). 
Irregularity. 
JALKAB. 
Jalkar Rights. 

JOINDEB Oi* CAUSES OF ACTION. 
Joinder of Charges. 
Joinder of Parties. 
Joint Hindu Family. 
Joint Possession. 
JOINT PBOPEBTY. 
Joint Tenancy. 
JOINT TBIAL. 
JUDGE. 
Judgment 
J ndgment«debtor. 
Judicial Officers on Tour. 

JUDICIAL OFFICBBS' PBOTECTION 
ACT (XVin OF 1850). 

Judicial Proceedings. 

Julkur. 

JXTBISDICTION. 

Just Cause. 

Kabuliyat. 

Kamavan. 

Eathiawar States. 

KHOBPOSH GBANT. 
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^horposh^ tifl^. 

Khot. 

KHOTI ACT (BOMBAY ACT I OF 1880). 

Kutchi Ifemons. 

Labham. 

Laches. 

Lakhiraj Land. 

Land Acquisition Act (X of 1870). 

LAND ACQUISITION ACT (I OF 1894). 

Land-holder and Tenant. 

IiANDLOBD AND TENANT. 

LEABB. 

Legal Practitioners. 

IiEGAIi PBACTITIONBES' ACT (XVIII 
OF 1878). 

Legal Representative. 

LBTTBKS OF ADMINISTBATION. 

liETTBBS PATENT, HIGH COUBTS. 

License. 

Life Estate. 

Light and Air. 

lilMITATION. 

IiIBlITATION ACT (XIV OF 1859). 

LIMITATION ACT (XV OF 1877). 

Liquidation. 

Lis pendens. 

LUNACY. 

LUNACY ACT (XXXV OF 1868). 

Lnnatic. 

Madras Act III of 1869. 

MADBAS DISTBICT MUNICIPALITIES 
ACT (IV OF 1884). 

MADBAS DISTBICT POLICE ACT 
(XXIV OF 1859). 

MADBAS BENT BECOVEBY ACT (VIII 
OF 1865). 

MADBAS BEVENUE BECOVEBY ACT 
(MADBAS ACT II OF 1864). 

MADBAS SALT ACT (TV OF 1889). 

Magistrate. 
MAHOMEDAN LAW. 

1. Abiat. 

2. DiyoBCB. 
8. Gift. 

4. Mabbiage. 

5. Pbb-emption. 

6. Waqp. 

7.JWAJIB-UL-ABZ. 

8. Will. 



Maintenance. 

Mai or Lakhiraj. 

MALABAB LAW. 

MALICIOUS ABBEST. 

MALICIOUS PBOSECUTION. 

MALIKANA. 

MAMLATDABS COUBTS AC?T (BOMBAY 
ACT III OF 1876). 

Manager. 

Market. 

Market Valne. 

Marriage. 

Marriage^ Cousnmmatiou of. 

MABZ-UIi-MAUT. 

Master and Servant.. 

Mates* peceipt. 

Mat wall. 

Manrasi Mukarari Lease. 

Maxim, Stare decisis. 

Mayukha. 

Memorandum of Appeal. 

Merchandise Marks Act (IV of 1889) 

MEBGEB. 

MESNE PBOFITS. 

Mineral Right. 

Minerals. 

Mines and Minerals. 

Mining Company. 

Mining Rights. 

MINOB. 

Minors Act (XL of ISS'^). 

Mischief. 

MISJOINDER. 

MISJOINDEB OF PABTIES. 

Misjoinder of Persons. 
M isrepresentation. 
Mistake. 

Mistake, Mntnal.- 
MITAKSHABA. 
Mitakshara Family. 
Moktesars. 
Moknrari Interest. 
Mokorari Lease. 
MOBTGAGE. 

1. CONBTBtJCTION OP MOBTOAQB. 

2. MoBTGAGB Debt. 



Digitized by 



Google 



kxxiv 



TABLiS OF H^ADIKQS. 



HOBTOAGE - continued. 

d. POBBEBBlOir T7HDBB MOBTOAGE. 

4. Redemption. 

5. Sale. 

Mortgago Bond. 

Mortgage Decree. 

Municipal Board. 

Municipal Election. 

Municipality. 

Kakdi. 

NATIVE STATEa 

NEGK>TIABLE INSTBUMENTS ACT 
(XXVI of 1881). 

Negotiable Security. 

Notary Public. 

NOTICE OF BESUMFTION. 

Notice. 

Notice to quit. 

OATHS ACT (X of 1870). 

Obscene Pampblet. 

Obstruction. 

Occupancy Holding. 

Occupancy Raiyat. 

Occupancy Right* 

Occupancy Tenant. 

Onus. 

Onus of Proof. 

Oral Evidence. 

Original Side of High Court. 

Oudh Estates Act (I of 1869). 

Oudh Land Revenue Act (XVII of 1878). 

PAKKI ADAT. 

Palas or Turn of Worship. 

Palayam of Udaipur. 

Pardanashin Lady. 

PARDON. 

FARSI INTESTATE SUCCESSION ACT 

(XXI of 1866). 
Parties. 

PARTIES, JOINDER OF. 
PARTIES TO SUIT. 
PARTITION. 
Partition Act (7 of 1897). 
Partition Suit. 
PARTNERSHIP. 
Party. 
Patni Taluk. 
Patni Tenure. 



PAUPER. 
PENAL CODE. 

Penalty. 

Pendente lite. 

Pension. • 

PENSIONS ACT (XXIII of 1871). 

Permanent Settlement 

Perpetual Injunction. \ 

Perpetuities. 

Plaint. 

Plainty Amendment of. 

Petition 

Plan. 

PLEADING. 

PLEDGE. 

Police. 

Police Diaries. 

Political Jurisdiction. 

PORT COMMISSIONERS ACT (BEN- 
GAL ACT V OF 1870). 

POSSESSION. 

POWER OF ATTORNEY. 

POWER OF DISPOSAL. 

PRACTICE. 

Precatory Trust 

PRE-EMPTION. 

Prejudice. 

Prerogative of the Crown. 

PRESCRIPTION. 

Presidency Magistrate. 

Press and Registration of Books Act (XXV of 

1867). 
Presumption. 

PRESUMPTION OF DEATH. 
Previous Conviction. 
PRINCIPAL AND AGENT. 
Principal, Liability of. 
Priority. 
Private Sale. 
PRIVY COUNCIL. 
PROBATE. 
PROBATE AND ADMINISTRATION 

ACT (V of 1881). 
Procedure. 

Professional Misconduct 
PROMISSORY NOTE. 
Promissory Note, Suit on. 
PROVINCIAL SMALL CAUSE COURTS 

ACT (IX of 1887). 
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Public Charity. 

PUBIiIC DEMANDS BECOVBBY ACT 

(BBNGAIi ACT Vn of 1880). 
PUBLIC DEMANDS BECOVEEY ACT 

(BENGAIi ACT I OF 1895). 

rublio Policy. 

Public Beligious Trust. 

Public Trusts. 

Puja Ebarach. 

Purchaser. 

Purchaser of a Tenure. 

Putoi Tenure. 

Putnidar. 

RAILWAYS ACT (IX of 1890). 

Raiyat. 

Keasonable Doubt. 

BECEIVEB. 

Receiviug Officer. 

BECTIPICATION; 

Record-of-rigbts. 

Bedemptiou. 

Bedemptiou Suit. 

Reference. 

BEFEBENCE BY COLLECTOB. 

Registrar. 

Registrar of the Small Cause Court 

BEGISTBATIOK. 

Registration Act (III of 1877). 

Registration Act (V of 1881). 

Regulation VIII of 1798. 

Regulation XXV of 1802. 

Regulation XVII of 1806. 

Regulation V of 1812. 

Regulation V of 1819. 

R^n^lation VIII of 1819. 

R^^ulation VII of 1822. 

Regulation XI of 1825. 

Release. 

BELIGIOUS ENDOWMENTS ACT 
(XX OF 1868). 

Religious Society. 

Remand. 

Rent. 

Rent Suit. 

Representative. 

BES JUDICATA. 

Reservation. 

Respondents* 

BwtitatioA. 



Restitution of Conjugal Rights. 

Resumption . 

Re-union. 

Revenue. 

Revenue Courts, Jurisdiction of. 

Revenue Sale. 

Revenue Sale Law (Act XI of 1859). 

Reversioner. 

BE VIEW. 

Revision. 

BIGHT OP OCCUPANCY. 

Right of Reply. 

BIGHT OP SUIT. 

BIOTING. 

Road and Puhlic Works Cesses. 

Road Cess . 

Rule against Perpetuity. 

SALE. 

Sale by Official Assignee. 

Sale- Deed. 

SALE POB ABBEABS OP BENT. 

SALE POB ABBEABS OP BE VENUE. 

Sale Proclamation. 

Sanction of Court. 

SANCTION TO PBOSECUTR 

Sapinda. 

Saranjam. 

Saudayik. 

Sebait. 

SECOND APPEAL. 

SECBBTABY OP STATE, LIABILITY 

OP. 
Sect. 

Security for Good Behaviour. 
SEBVICE TENUBR 
Sat-off. 
Shebait. 
Shiah. 

Shikmi Interest. 
Slandar of titie. 
SMALL CAUSE COURT. 
SMALL CAUSE COUBT, MOPUSSIL. 
SOLICITOB. 
Special Damage. 
Specific Legacy. 

SPECIFIC PEBPOBMANCE. 
SPECIPIC BELIEP ACT (I OP 1877). 
SPES SUCCESSIONIS, 
Stamp. 
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STAMP ACT (II OP 1899). 
STATUTE, CONSTRUCTION OF. 

Statute, Interpretation of. 

Statutes. 

Statutory Road. 

Stridhan. 

Stridhan Ayantuka. 

Sub-Mortgage. 

Sub-Soil Rigbts. 

Succession. 

SUCCESSION ACT (X OF 1866). 

SUCCESSION CBBTIFICATB ACT (VII 
OF 1888). 

SUIT. 

Suit for Administration of Trust. 

SUIT FOB PARTITION OF IMMOVE- 
ABLE PROPBBTY. 

SUIT FOB RESTITUTION OF CON- 
JUGAti BIGHTS. 

SUIT IN FOBMA PAUPBBIS. 

Suits, Civil and Political. 

Suite Valuation Act (VII of 1887). 

Surety. 

Survivorsbip. 

TAXATION. 

Tenure. 

THEATBE. 

Tidal River. 

Titie. 

TOBT. 

TBADE MABK. 

Transfer. 

TBANSFER OF CBIMINAL CASE. 

TBANSFER OF NON-TBANSFERABLE 
HOLDING. 



TBANSFEB OF PBOPBBTY ACT (IV 
OF 188a) 

TRANSFEB OF SUIT. 
TBUST ACT (II OF 1882). 

Trust, Constructive. 
TBUSTEE. 
Turn of Worship. 
Unascertained Goods. 
Unconscionable Bargaiu. 
Under-ground Rigbte. 
UNDUE INFLUENCR 

UNITED PBOVINCES LAND BBV- 
BNUE ACT (HI OF 1901). 

Usufructuary Mortgage. 

Vaccinator. 

VALUATION OF SUITS. 

Value of Appeal. 

Vendor and Purchaser. 

Village Cbaukidari Act (Bengal Act VI of 1870). 

Vis Major. 

Void Bequest. 

Vritti. 

WAGERING CONTBACTS. 

WAJIB-UL-ABZ. 

Wakf. 

WAKFNAMA. 

Widow. 

WILL. 

Withdrawal of Suit. 

W ORDS AND PHBASES. 

Wrongful Gain. 

Wrongful Loss. 

Zemindar. 

Zuripesbgi Lease. 
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1906. 



ABANDONMENT. 

See Landlord and Tenant. 

I. li. B. 33 Calc. 631, 1219 

ABWAB8. 

Cettet — Puja kharach—Road and 

Fuhlio Works Cettet — Bengal Tenancy Act 
(VIII of 1885), s, 74r-Interett^M%tcellaneou8 
case* — Arrears of rent — Contract subsequent to the 
passing of the Act — Bengal Tenancy Act (Fill of 
1885J,ss. 67, 178 (3J, cl. k fi^.-Where by the fcerma 
of the kabuliat a tenant agreed to pay, in excess 
of the rent, Boad and Public Works cesses at the 
rate of one anna per rupee and puja kharach at the 
rate of half anna per rupee according to the kist of 
rent. Held, that the puja kharach was an abwab, 
but that the cesses would not come within the defini- 
tion of an abwab in s. 74 of the Bengal Tenancy 
Act, and the contract to pay more than the propor- 
tion payable by the tenant under the Koad Cess Act 
was legal. Surnotnogee Dabee v. Koomar Furresh 
Narain Bog, I, L. B, 4 Calc. 576, referred to. S. 
178 (3),cl. (A) of the Bengal Tenancy Act is applicable 
to a contract entered into after the passing of the 
Act, namely, the 14th March 1885, and the parties 
would not be competent to contract themselves out 
of the provision in s. 67, which limits the interest 
to simple interest at 12 per cent, per annum by the 
device of making the rent payable otherwise than 
quarterly, and such a contract would not be enforce- 
able in so far as it may provide for payment of 
interest at a rate higher than 12 per cent. Eemanta 
Kumari Debt v. Jagadindra Nath Bog, I. L. B. 22 
Calc, 214 : L. B. 21 1. A. 131, explained. Nabendba 
KUMAB Ghosu v. Goba Chand Poddab (1906). 

I. Ii. B. 33 Calc. 683 

ACCOM±»LICE. 

See CBDiiNAL Pbocedube Code. 

See Pabdon . I. L. B. 33 Calc. 1353 



ACCOMPLICE— cojic/ikfetf. 

Evidence of an accomplice — Compul- 

sorg pagment of bribe — Corroboration, amount of 
— Witnesses present at the time of pagment of 
bribe. — W^ere the complainant did not willingly 
offer the bribe, but the accused, a police officer, 
dem&!;ided it before taking up the charge lodged by 
the complainant and made use of his official position 
to enforce his demand. Held, the circumstances 
were such as would justify a conviction on the 
testimony of accomplices with a much slighter 
degree of corroboration than would be the case, if 
the accomplices were entirely voluntary accomplices. 
Akhog Kumar Chuckerbutlg v. Jagat Chunder 
Chuckerbutfg, I, L. B. 27 Calc. 925, approved of ; 
Emperor v. Malhar Martand Kulkarni, L L. B. 
26 Bom. 193, referred to. Eeld, also, that those who 
lent money to the complainant and those who were 
present, when money was paid to the accused, could 
not be said to be accomplices, unless they had co- 
operated in the payment of the bribe or were instru- 
mental in the negotiations for its payment. Queen- 
Emprets v. Deodhar Sing, L L. B. 27 Calc. 144, 
approved of. Queen v. Chando Chandalinee, 24 
W. B. 55, distinguished. Deo Nandan Pebshad v. 
Ekpebob (1906) . . . I. Ii. B. 33 Calc. 640 



ACCOUNT. 

See CONTBAOT. 

Contract — Construction — Custom of 



trade in Bombag — Vendor and purchaser — Prin' 
cipal and agent — Goods ordered nett free godown 
— y^o remuneration fixed — Variance bettoesn print- 
ed and tcritten terms. — ffeld, also, that according 
to the custom of trade in Bombay, when a merchant 
requests or authorizes a firm to order and to buy and 
send goods to him from Europe, at a fixed price, 
nett free godown, including duty, or free Bombay 
harbour, and no rate of remuneration is speci- 
fically mentioned, the firm b not bound to account 
for the price at which the goods were sold to the 
firm by the manufacturer. And it does not make 
any difference that the firm receives commission or 
trade discount from the manufacturer, either with 
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ACCO U N T-'Concluded, 

or without the knowledge of the merchant. Pafl 
Bbieb r. CuoTALAL (190 ») I. Ij. B. 80 Bom. 1 

ACCUSED F£B80N. 

See Cbiminal Pbocbdvbb Code. 

Notice to accused person necessary 

before order in his favour can he^set aside. — An 
order hj a Magistrate directing payment of com- 
pensation to the accused ought not to he set aside on 
appeal without notice to the accused. It will also he 
safer to give notice to the officer appointed hy the 
Local Government referred to in s. 422 of the Code of 
Criminal Procedure. Empebob v. Palaniappatblan 
(1905) I. li. B. 2e Mad. 187 

ACCUSED FEBSON, AFFIDAVIT OF. 

See Cbimikal Pbocbditbe Codb, b. 528. 

ACKNOWIiEDQM ENT. 

See Limitation Act (XV op 1877), ss. 

19, 22 . . I. li. B. 88 Calc. 618 

10 C. W. N. 874, 959 

ACQUISITION OF LAND. 
See BuBNiNO Ghat. 

10 C. W. N. 1044 

See Calcutta Municipal Act. 
See Laztd Acquisition Act. 



ACT. 



See Bengal Act. 
See Bombay Act. 
See Madbab Act. 

— 1843~XIX (Begistration). 

See Ekgistbation Act, III of 1877. 

— 1847— XX. 
See CoPiBiGHT Act. 

— 1850~XVni. 

See Judicial Offioebs Pbotbction Act. 

— 1859— X. 

See Bengal Bent Act. 



1859— XI. 



See Betenue Sale Law. 



^ 1860— XliV. 

iSee Tbnal Code. 

_ 1868— XX. 

See EELiGiotJs Endowment Act. 

1884—11. 

See Lettebs|P.m^ent. 

— 65— X. 

See Succession Act. 

— 1865— XXI. 

See Pabsi Intestate Succession Act, 



iLOT— continued, 
1866— XXV. 

See Intestates Act. 

1887— XXV. 



See Pbbss and Begistbation of Books 
Act. 

1869— IV. 

See DiTOBCE Act. 

— 1870— VII. 

See CouBT Fees Act. 

— . 1870— X, 

See Land Acquisition Act. 

1870— XXI. 

See Hindu Wills Act. 

— 1871-1. 

See Cattle Tbbspass Act. 

— 1871— XXIIL 

See Pensions Act. 

— 1872—1. 

See Evidence Act. 



1872-lX. 



See CoNTBACT Act. 

1878-X. 

iSe«; Oaths Act. 

— 1873— XIX. 

See Agba Land Betende Act. 
— 1874—11. 

See Administbatob-Genebal's Act. 

1876— XVIL 

See Otjdh Land Betenue Act. 

— 1877—1. 

See Specific Belief Act. 

1877— III. 

See Begistbation Act. 

1877— XV. 

See Limitation Act. 

_ 1879-XVII. 



See Dekkhan Agbicultubisis* Belief 
Act. 

_ 1879 -XVIII. 

jSee^LBGAL Pbactitionebs Act. 
- 1879— XXI. 

See FoBEiGN Jubibdiction and Extba- 
DiTioN Act. 
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ACT-^concluded. 
1881-V. 



See Fbobatb aj^d Admikistbatioi^ act. 

1881 XXVX 

See Negotiable lydXBVJCBNTS Aot. 

— 1882—11. 

Sie Tbfsts Act. 

1882— IV. 

See Tbansfeb of Fbopebtt Aot. 

_ 1882— V. 

See Easements Act. 

1882— VI. 

See Companies Act. 

_ 1882— X. 

See Cbiminal Fbocedfeb Code. 

— 1882— XIV. 

See CiTiL Fbocedubb Code. 

1885 -vm. 

See Bengal Tenanc? Act. 

— 1887— IX. 

See Pboyincul Small Cause Coubt 
Act. 

1887— XIL 

See Civil Cottbts Act. 

1888— V. 



ADEN. 



Court of Resident at. 



See Inventions and Designs Act. 

1889-IV. 

See Mebchandise Mabks Act. 

1890— vm. 

See GuABDiANS and Wabds Act. 

_ 1896—1. 

See Fbesidency ^Towns Small Causb 
Cotjbts Act. 

1898— V. 

See Cbiminal Fbocedubb Code. 

1899— IX, 



See Abbitbation Act. 

ACT OF STATE. 

See Native States 

ACTIONABLE CLAIM. 

See Assignment. 
See Contbact Act. 



10 C. W. N. 861 



See Lettbbs Patent fob Bombay, 

ol. 13. 
See Tbansfbb of Suit. 

L L. B. 80 Bom. 2^ 

ADMINISTRATION. 

See Evidence Act, s. 44. 

10 C. W. N. 422 

See Lettebs of Administbation. 

10 C. W. N. 432 

ADMINISTBATION BOND. 

See QuABDiAN and Wabds Act, ss. 34, 
35, a6, 37. 

, . Adminiitrator- General — Suit — Fraud 

Misreprese ntation — Mutake — J dminietration-^ 

Sureties, liability of—Aeeignment — Registrar— 
Administrator-General's Act (II of 1Q74J» s 33 — 
Succession Act (X of 1865J, ss. 242, 257, 269^Con' 
tract Act (IX of 1872), ss. 20, 142, 143.— The Ad- 
ministrator-General of Bengal, as administrator with 
the will annexed to the estate of B, sued JT, the 
former administrator of ^'s estate, and also Fand Z, 
the sureties under ahond exec«.ted by X, Fand Z, to 
recover the sale proceeds of certain bank shares and 
cash, which X had misappropriated to his own use. 
Y and Z contended that they were not liable, as it 
was upon the representations of X that they signed 
the bo .d, and upon it being subsequently found that 
such representations were false and that there had 
been a mistake of fact essential to the agreement^ 
they were relieved from any responsibility as sureties 
and they f urtfier stated that \he Court had no power 
to assign the bond to the Administrator-Oeueral. 
Held, (Habingtotc and Stephen, J J., dissentiug), 
that the sureties T and Z were liable for the sale- 
proceeds of the bank shares fraudulently misappropri- 
ated by X. Per Maclean, C J.—i nder s. 257 of 
the Succession Act the Court haa power to authorize 
the Registrar of the High c ourt to assign an ad- 
ministration bond to the Administrator-General, on 
the iourt being satisfied that the engageuieut of such 
bond has not been kept. The Administrator-General 
is a person, and the fact that at his death all assets 
vest in liis successor in office under s. 83 of the 
Administrator-Gen. ral's Act as opposed to vesting iu 
his executors or admini^trator8, is not sufficient to 
debar l«im from accepting an assignment. . Under 
8. 266 of the Succession Act a surety hood must 
be given to t lie Judge of the District Court. In the 
High Court such bonds must bo taken out in th^ 
name of the Chief Justice. The grant of letters of 
administration to X was void a6 tiif^to. Abram v. 
Cunningham. 2 Lev, 182 j Kllis v. Ellis, 1 Ch. 618, 
referred to. The sureties guaranteed the honesty of 
X in dealing with the estate of B, and that being so 
the bond was not void and the Administrator-General 
can sue upon it. Pet Haeinoton and Stephen, J J.- 
The sureties are not liable u-der the contract, because 

b2 
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ADMINISTBATION BOND^concluded, . 
they and also the Court were under a mistake of fact 
essential to the agreement, which was the authority 
of JT as attorney of the next of kin to apply for and 
receive the grant of letters of adminbtration, and but 
for that mistake the Court could not have granted 
letters of administration to X, nor have taken a bond 
from the sureties. The contract of suretyship was 
void ab iHttio by reason of the fraud against which 
the sureties did not give a guarantee, and s. 20 
of the Contract Act applied. Lester v. Gooeh, 
17 W, R, Eng, 137, distinguished. The Mayor 
of Kingeton-on-Mull v. Sarding, 2 F, B, 494, 
referred to. Per Mitba, J.— The liabilities of the 
sureties did not depend upon the validity of the 
grant of letters of administration to X, but arose 
under the covenants in the administration bond. 
Harris v. Huntbacic, I Burr, 873 ; Kasheha v. 
Shrgsat Narshid, L L, R, 19 Bom, 697, referred 
to. Neither the invalidity of the grant of letters of 
administration, nor the mistake of the Court in accept- 
ing the bond are sufficient to discharge the sureties. 
It was the wrongful acts of X that caused a present 
loss to the estate, and the sureties were bound to make 
good the loss. Neither s. 20 of the Contract Act 
nor ss. 242, 20© of the Succession Act applied. 
Fsr Geidt, J. —There was no mistake as to a matter 
of fact essential to the agreement, and there is 
nothing in law to indicate that sureties are entitled 
to evade their contract of guarantee, because of a 
mistake induced by the principal debtor. It would 
be a novel and dangerous doctrine to hold that an 
administration bond is invalidated by the fact that 
the sureties themselves had been deceived by the very 
person, for whose honesty they vouch. Dbbbkdba 
NathDutt andBankuBbhaby Banbbjbb ©. Ad- 
ministbatob-Gbnbbal op Bengal (1906). 
« I. L. B. 88 Calc. 718 

B.C. 10 O. W. N. 678 



ADMINISTRATOB-QENBRAL. 

5efi Admihistbatiok Bond. 

ADMINISTBATOB-aBNEBAL'S ACT (II 
OF 1874). ^ 

See Administbation Bond. 

See Legal Pbactiiionebs Act. 

See Limitation. 

I.Ii.B.80 Bom. 11 

See Possession. 

I. L. B. 88 Calc. 1016 



B. approbate and 



Administration 
•Administrator' 



Act (V of 1881J, ss, 81 and 5:8— ^^„..„..„^.^,- 
Oeneral taking possession without prior order of 
Court^Conflict between Administrator- General 
and Court of Wards— Nominee of Court of Wards, 
if can be appointed administrator— Zemindar is. 
— The Court of Wards, as such, cannot be appointed 
Administi ator. There is nothing, however, to prevent 
this Court, in certain circumstances , e,g„ in this 
case where the testator wished the minor's estate to 
be entrusted to the Court of Wards, from appointing 



ADMrNlSTBATOB-GENEBAL'S ACT 
ai OF \^^)--ooncluded, 

the nominee of the Court of Wards (in most instances 
the manager) Administrator of the testator's estate 
with the Will annexed under s. 81 of the Pro- 
bate and Administration Act. Seld, on the facts 
of this case, that the Administrator-Gleneral's takine 
possession of the estate of the testator was illegal. 
In the goods op Tboylucko Nath Biswas (i9e&). 

10 C. W. IT. 241 

ADMINISTBATOB PENDENTE LITE. 

— ' Final decree — Administrator pen- 

dente lite, position of— Termination of lis— 
Executor de son tort— Principles, if applicable 
to Hindus, — 'ihe functions of an Administrator 
pendente lite terminate on the pronouncement 
of the final decree. Badhika Mohon Roy v 
Bonnebjeb (1905) . . . 10 C. W. N. 666 

ADOPTION. 

See HiNDXT Law. 

See Wajib-ul-abz. 

ADVEB8E POSSESSION. 

by lessee under invalid lease. 



See Dbbuttbb . IQ C. "W. N. 788 

See MoBTQAGB . 10 C. W. N. 806 

Adverse potsesssion against, tenant, 

where adverse to landlord — 2'enant holding over 
when dispossessed — Right of landlord to sue 
trespasser — Limitation. — When there is a current 
lease, and the tenant is dispossessed by a third party, 
time does not commence to run against the landlord, 
until the expiration of the lease. Krishna Gobind 
Dhur V. Hari Churn Dhur, I. L. R. 9 Calc. 367, 
and Sarat Sundari v. Bhoba Pershad, /. L, R, 
13 Calc. 101, followed. But when the tease has expired 
and the tenant is holding over with the landlord's 
consent, and the possession of such third party is 
adequate in continuity, in publicity and in extent 
so as to show that it is possession adverse to the 
landlord, the latter is not precluded from 
determining the tenancy and suing the trespasser 
in ejectment, and his right to sue will be barred 
after 12 years of such possession. Radhamoni Baby 
V. The Collector of Khulna, 4 C. W. N. 507, re- 
ferred to. KisHwAB Nath Sahi Dev v. Kali 
Sankab Shahi (1905) . . 10 C. W. N. 848 

^ — Burden of proof— Title— Suit for 

possession of alluvial land. — When a suit for 
possession is made by a plea of adverse possession 
during tlie limitation period, the question of limita- 
tion becoftes a question of title and the plaintiff 
must first furnish primd facie proof of subsisting 
title at the date of tie comment ement of his suit 
before the defendant is required to establish his 
adverse possession. Jafar Husain v. Mashuq Alt, 
1. L,R. 14 All. 193, followed. Where land hss 
been submerged proof of actual possession at the 
date of submersion would apparently be sufficient 
primd facie evidt-noe of poisession during the sub- 
mersion. Secretary of State v. Krishnamoni 
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ADVEB8E POSSESSION— (^ofic/ik;^. 
Oupta, L X. R. 29 Calc. 675. Mazhab HuffAiN 
«. BiHABi Singh (1906) . L L. B. 28 All, 760 

ADVOCATE. 



Professional misconduct — Hindu Law 

— Agreement — Compromise.— In proceedings for 
administration of the estate of a Hindo, who died 
intestate, the appellant, an Advocate in the Court of 
the Resident in Mysore, acted as legal adviser for two 
g^ups of persons, whose succession depended on 
whether the property of the deceased was separate or 
joint : in the former case one of his clients was 
exclusively entitled to the whole estate ; in the latter 
the members of both groups were entitled to divide 
the estate equally. By two agreements executed on 
17th May and 22nd August 1899, the persons com- 
posing the two groups bound themselves to treat the 
estate as joint-property and divide it accordingly : 
and both agreements were attested by the appellant. 
On ^th March 1900, the person, who would, if the 
estate were separate property, be exclusively entitled 
being then dead, letters of administration of the 
estate were granted to his two sons. Shortly after- 
wards, one of the second group of persons, relying on 
the agreements, sued the administrators for a share of 
the estate and for partition. The case of the ad- 
ministrators as to the agreements was that they had 
been entered into under mutual mistake of fact, 
namely, under the belief that all the parties to them 
were entitled to share in the estates and that there 
was no consideration for them. The District Judge, 
and on appeal the Resident, held that the estate was 
separate property, but the Courts differed as to the 
agreements, the Resident holding that the compro- 
mises embodied in them were valid and binding. 
Charges of professional misconduct were made against 
the appellant in respect of the agreements to the 
effect that, knowing them to be inv^id, he had al- 
lowed his clients to execute them, and had even attest- 
ed them himself, without warning them that they 
were invalid and that he knew that the father of the 
administrators and his sons after him were alone en- 
titled to the estate and yet allowed those clients to 
give away their rights by compromises. The ap- 
pellant admitted that at the time the agreements 
were executed he thought them to be invalid. The 
charges were held to be proved and the appellant 
was suspended from practice for four months. Seld, 
that the charges could not be sustained. At the 
time the agreements were made and up to the 
decision on appeal that the property 
was separate it was a matter of opinion whether 
they were invalid or not, and they were eventually 
held to be valid. There was nothing to show that 
the appellant hud any knowledge or any means of 
knowl^ge, which his clients did not possess ; they 
were fully aware of their legal position, and were 
nnder no mistake, but deliberately accepted the com- 
promise to avoid further litigation. In re Lubbok 

(1»05) L Ii. B. 88 Calc. 161 

ac. 10 C. W. N. 67 
L. B. 82 L A. 217 



Letters Patent of the Allahabad 

Hiffh Court, S8. 7, S^Bules of the Court, No. 197 



ABYOCATB^concluded. 

-— Disciplinary authority ober an advocate-^ Libel 
on the Judy es-- Seasonable cause for suspension 
from practice.^Held^ that the High Court at Allaha- 
bad had jurisdictiwi under ss. 7, h of its Letters Patent 
and the rules framed thereunder, to deal with the 
alleged misconduct of the appellant, a member of the 
English Bar, who had been admitted us an advocate 
of the Court, and that under s. 2 a division Court 
consisting of three Judges (five bemg then present in 
Allahabad) was properly constituted in that behalf. 
Held, further, that it was the intention of s. 8 to 
give a wide discretion to the High Court, in regard 
to the exercise of a disciplinary authority. It is 
reasonable cause for suspending an advocate from 
praxjtice that he haa been found guilty of contempt 
whilst defending, in a publication for which he was 
solely responsible, his misbehaviour as an advocate 
conducting a case before the Court by an article which 
wa« a libel reflecting on the Judges in their judicial 
capacity and in reference to their condact in the dis- 
charge of their public duties. In be Saebadhi- 
0AEY(190«) . . I/. B. 84 I. A. 41 

B.C. I. Ii. B. 28 All. 86 



' • Charyes ayainst an advocate — Evi- 
dence—Conviction reversed. — The appellant, a 
barrister and advocate of the Chief Court of Lower 
Burma, was charged before the said Court with gross 
professional misconduct, m that (I) whilst employed 
aa an advocate for the prosecution in an abduc- 
tion case he advised the prosecutor's family to say 
nothing about letters having been received from his 
abducted daughter and designedly withheld from the 
police and the senior advocate for the prosecution the 
fact that such letters had been received ; (2) that whilst 
the trial was proceeding and while acting a« an 
advocate for the prosecution, he suggested or hinted 
to the prosecutor that he should influence or attempt 
to influence by improper means a certain expert 
witness in handwriting to give evidence favourable 
to the prosecution in connection with certain letters 
produced. He was acquitted on the first charge, but 
convicted on the second and dismissed from his office 
as an advocate of the said Court: — Held, on an 
examination of the evidence, that he must be acquitted 
on the second charge also. Evidence given by the 
said senior advocate and by the Government advocate 
of the prosecutor's statements to them in the absence 
of the appellant, even if admissible, could not 
avail to contradict the prosecutor's sworn denial that 
the appellant had advised him to bribe. Other 
evidence given was wholly insufficient and the impro- 
babilities of the appellant having acted as charged 
were very great. Bomanjbb Cowasjee v. Cbibp 
.lUDO-B AND Judges op the Chief Cotjbt op 
LowEE BuBMA (1906) . . L.B. 84LA.66 
B.C. L Ii. B. 84 Calo. 128 
ADVOCATE GENERAIi. 

See CiTiL Pboobdfbe Code (Act XIV 
OP 1882). 

document by 



Affidavit of 



order 



of the Prothonotary ayainst Advocate General^ 
Power of the Court — Preroyative of the Crown~~ 
Practice — Hiyh Court Rule 80a — Civil Procedure 
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ADVOCATE QENERAXr^9oneluded. 

Code, f. i^d.— The position of the Advocate Qeneral 
ill India corresponds b> statutory enactments to the 
position held by the Attorney General in England 
and there is ample imtborit^r for the view that 
generally speaking, the Attorney General is not 
called upon to make discovery on oath. An 
order by the Prothonotary calling upon the Advocate 
Qeneral to show canse why a suit institnted by 
him should not be dismissed for want of proeecntion 
is not one which is within the jurisdiction of the 
Prothonotary to make. Adtocatb Genbral of 
Bombay v, Adam ji (1905) I. Ii. B. 80 Bom. 474 

APPIDAVIT. 

See PowBB OF Attobmet. 

I.L.B. dSCalo. 625 

AaENCY COUBTS IN KATHIAWAB. 

See Pbivt Council. 

AaRA AND OUDH MT3NICIFAI.ITIES 
ACT (I OF 1900). 

. SB. 8 and S7— Municipal Board— 

Bye-laws — Interpretation of statute* — Where a 
mle framed by a Municipal Board forbade the 
"erection or re-erection of any building" in the 
Civil station except with the previous sanction of 
the Board, it was held that such prohibition could 
not apply to the inclosing by means of a canvas 
screen of a certain space adjoining a house. Eahta 
Nath V, Municipal Boabd of Allahabad 
(1905) . . I. Ii. B. 28 AU. 199 

8. 49 — Suit against a Municipal 



Board — Notice of suit — Whether notice necessary 
in the case of a suit for an injunction against an 
act threatened. — Held by Aikman, J., (Knox, J,, 
dissentiente) that where a suit is brought against a 
Municipal Board to which the North- Western Pro- 
vine^ and Oudh Municipalities Act, 1900, is applic- 
able to obtun an injunction prohibiting the Board 
from levying a tax which the Board has threatened 
to levy on the pltuntiff, the service of such notice as 
is prescribed by s. 49 of the said Act is a con- 
dition precedent to the maintainability of the suit. 
The Municipal Committee ofMoraaabadY. Chatri 
Singh, L L, B, 1 All. 269 ; Manni Kasaundhan v. 
Crooke, L L. E, 2 All. 296, and Brij Mohan 
Singh V. The Collector of Allahabad, I. L. B. 4 
All. pp. 102 and BBS, distingubhed. Knox, J- 
contra.— Where the suit is for an injunction merely, 
no previous notice is neeessary. Shahehzadi Sha^ 
hunshah Begum v. Fergusson, I. L. B. 7 Calc. 499, 
referred to. Gbbbnway v, Mitnioifal Boabd of 
Cawntobb (1906) , . I. L. B. 28 All. 800 

, B. 187 — Bules framed by Local Gov 

emmenifor the regulation of Municipal elections 
— Procedure — Bower to award costs — Suit to set 
aside order awarding costs - Jurisdiction. — ^A 
Magistrate trying a petition to set aside the election 
of a member of a Municipal Board is not empowered 
to award costs against the unsuccessful party, and if 
he does so, it is competent to the party against whom 



AaBA AND OUDH MUNICIFALITIEiS 

ACT (I OF IWO)— concluded. 
costs are awarded to sue in a Civil Court to have as 
much of the Magistrate's order as relates to costs set 
aside. Chandba Bhan •. Gibwab Lal (1906). 

I. Ii. B. 28 AIL 476 

AaBA L£ND BEVENUE ACT (XIX OF 
1878). 

8. 118 — Fart it io n — Co'O wners- 



Agreement not to partition not binding upon heirs 
of parties thereto — Appeal — Question of pro- 
prietary rights — Held^ that an agreement amongst 
the members of a family holding property jointly 
that the family property should not be partitioned 
could not bind the property in the hands of the des- 
cendants of the parties to such an agreement ; also 
that the question whether such an agreement could 
be binding on the property in the h^nds of the des- 
cendants of the parties thereto was a question of pro- 
prietary right within the meaning of s. 113 of Act 
XIX of 1873, and an appeal would, therefore, 
lie from the finding thereon. Abtt Mithaicmad 
Khan v. Eaniz Fizza (1905). 

1. 1.. B. 28 All. 185 

-. 88.118,114, 241 if)— Partition^ 



Question cf title raised before and decided by 
Assistant Collector — Appeal to wrong Court — Suit 
in Civil Court for declaration of title — Jurisdic- 
tion. — ^In an application for partition before an 
Assistant Collector certain parties raised an objection 
that they were exclusively entitled to a portion of 
the land sought to be partitioned. The Assistant 
Collector tried the question of title so raised under 
8. 113 of the North- Western Provinces Land Reve- 
nue Act, 1873, a/id decided it in favour of the objec- 
tors. ThQ applicants appealed to the Collector, who 
entertained the appeal and reversed the finding of the 
Assistant Collector, and this decision was upheld by 
the Commissioner and the Board of Revenue. Before 
the partition proceedings were completed, the unsuc- 
cessful objectors filed a suit in the Civil Court praying 
for a declaration that the lands in question were their 
exclusive property and, if necessary, for a decree for 
possession. Held, that the suit was maintainable. 
No appeal lay on the revenue side from the Assistant 
Collector's order on the plaintiffs' objection, which 
was now final ; and, inasmuch as the suit had been 
institnted before the completion of the partition 
proceedings, it was not obnoxious to the prohibition 
oontwned in s. 241 (/) of Act XIX of 1873, 
Muhammad Sadiq v. Laute Bam, I. L. B. 23 
All. 291, referred to. Muhammad Jan v. Sada- 
NAND Pandb (1906) . . I. Ii. B. 28 All. 884 

AQBA BENT ACT (XII OF 1881). 



8. S5— Decree for rent — Execution 

of decree — Application to eject tenant — Limita- 
Hon— Limitation Act (XV of 1S77J, Sch. II, Art, 
179— Agra Tenancy Act (Ilof 1901), s. 175 et seqq, 
'^Appeal.'^A land-holder obtained under Act XII 
of 1881, 8. 35, a decree for arrears of rent against 
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AQBA RENT ACT (XII OF 1881)— 

concluded, 
certain tenants. The decree-holder did not attempt 
to execute this decree against the tenants, until more 
than three years had elapsed from the date thereof ; 
hut meanwhile she did apply for and obtained the 
ejectment of the tenants. Held, that execution of 
the decree was barred, and that the decree-holder's 
application for ejectment could not operate to save 
limitation. Sed quare whether any appeal lay from 
the order of the first Court (AssLstanfr Collector) dis- 
allowing execution. Kharag Sinqh v. Pola Ram, 
I, L, B. 27 AIL 31, doubted. Mahabani of 

DcrXBAON V. BlTDDHA K UBHI Q905). 

ili.B.28AlL 181 

AQBA TENANCY ACT (II OP 1901). 

• 88. 8, 20 and ^^^Fixed rate tenant 



^—Tranrfer — Succession — Claim of sister to inherit, 
— A transferee from a zamindar under a deed which 
purports to confer all the rights of a tenant at 
fixed rates, acquires only rights of an occupancy 
tenant, and not those of a fixed rate tenant as de- 
fined in 8. 8 of the Tenancy Act The fixed rate 
tenant referred to in s. 20 of the Tenancy Act 
is a tenant described in s. 8 of that Act, and 
not a tenant who, under a contract with the zam- 
indar, holJs at a fixed rate of rent. The interest of 
such transferee cannot, under s. 22 of the Tenancy 
Act, devolve upon his sister. Bachchi o. Baoiiohi 
(1906) ...*... I. li. B. 28 AU. 747 

B.20^Statute 24 and 25 Vict., Ch, 



CLIV — Occupancy holding — Sale in execution of 
Civil Court decree — Subsequent relinquishment of 
holding bg tenant in favour of landlord. — A 
in execution of a decree for maintenance got the 
occupancy holding of her husband sold, purchased it 
herself, and afterwards sold it to the defendant. 
Subsequently the husband relinquished the holding 
to the plaintiff, his landlord, held, that the fact 
that the relinqu'ishment by the husband may have 
been intendetl to defeat the defendant's claim did not 
prevent the defendant's claim being absolutely 
barred by the provisions of s. 20 of the Ag^ 
Tenancy Act, 1901. Jagoe v. Harrington, 10 L, 
B, Ireland 335 ; Donoughmore v. Forest , Ir, Bep, 
5 Com, L, 443 (Exch, CJ, Gilman v. Murphy 
Ir, Rep, 6 Com, L. 34, referred to. Mad an Lal v, 
Ali Nasib Khan (1905) . L Ii. B. 28 AIL 696 

88. 56, 67 (a) and (o) and 80— 



Landholder and tenant — JBjectment^ Construction 
of document — Lease — Condition inconsistent with 
the provisions of the Tenancy Act, — The plaintiff 
leased a village to the defendant. Thed^endant 
executed a kabuliat containing, amongst other pro- 
visions, a covenant for payment of the rent, amount- 
ing to R7,050, half in the month of Kartik and 
half in the month of Baisakh, as also, in the event of 
the revenue of the village being enhanced, enhanced 
rent to the extent of the increase in the revenue. 
The lessee also covenanted to plant 10 bighas kham 
per plough with indigo and to transmit the indigo 
to the plaintiff every year and also to render in kind 



AQBA TENANCY ACT (II OF 1901)— 

concluded, 

other produce. The kabuliat further eontained a 
provision that the lessee should not allow any tenant 
to acquire occupancy rights, and that on failure to 
observe this provision he should pay to the lessor 
R50 per plough as enhanced rent during the term 
of the lease. There was a further provision that, if 
the lessee failed to comply with the conditions of the 
lease, the plaintiff should have the power to dis- 
possess him during the term of the lease. On 
failure of the lessee to observe the conditions above 
set forth the lessor sued for and obtained a decree 
for his ejectment. Seld, that the condition of for- 
feiture for non-payment of rent was inconsistent 
with the provisions of the Agra Tenancy Act, 1901, 
and the plaintiff was not entitled to maintain his 
suit for ejectment. But» inasmuch as the lease would 
expire by effluxion of time within a year from the 
date of the High Court's judgment, the lessee was 
not under s. 80 of the Act entitled to be restored to 
possession. Taba Singh v, Khushhal Kunwab 
(1906) I. Ii. B. 28 AIL 610 

' 8. 63 — Tffect of tenant acquiring a 

share in the village, - A tenant who, during the 
period of his occupancy, acquires a share in the 
proprietorship of a village, retains nevertheless the 
status of a tenant in respect of his holding and is 
subject to all the incidents of his tenancy. Kakhaw 
ud'din Khan v. Bhogi Tewari, S, A, 739 of 1SS9, 
followed. Abul Hasan Khan ». Bhxtba (1906). 
I. Ii. B. 28 All. 763 
88. 83 et seqq. — Land-holder and 



tenant — Surrender by tenant of his holding — 
Notice, — Before a valid notice of surrender of his 
holding can be served on a land-holder through the 
Tahsildar under the provisions of s. 85 of the 
Agra Tenancy Act, 1901, it is a condition precedent 
that the tenant should have himself given notice 
under s. 83 or s. 84 and that the land-holder should 
have refused to receive such notice. Sumeba t* . 
PiABB Lal (1906) . I. L. B. 28 All. 122 

88. 176, 177 and 193— CtiJi7 Pro- 

cedure Code, ss, 2 and 244 — Order — Decree — 
Appeal, — No appeal lies, from the order, as dis- 
tinguished from the decree of an Assistant Collector 
of the first class. Kharag Singh v. Pola Bam, I, 
L. B, 27 All, 31, overruled. Zohba v. Mangu 
Lal (1906) . . . 1. 1<. B. 28 All. 753 

8. 193 — Ctf?i7 Procedure Code, ss, 662 

and 538 — Bemand — Appeal, — There is no appeal 
from an order of remand passed under s. 562 of the 
Code of Civil Procedure in a suit or proceeding under 
the Agra Tenancy Act, 1901. Vilayat Husbn v. 
Mahbndba Chandba Nandy (1906). 

I. Ii. B. 28 All. 88 



8. 198 — Procedure — Order remand' 

ing case to Court of first instance for retrial — 
Apptal. — Held, that no appeal lies from an order of 
an appellate Coart in a suit under the Agra Tenancy 
Act, 1901, remanding the case to the Court of first 
insUnce for trial upon the merits. Zahub Ali «• 
ShbbAli (1905) . . . I. L. B. 28 All. 288 
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AQREEHENT. 

See Adtooatb. 

.A.gre$ment of parties to r^er question 

to Court for deoision — Decision, \f appealable — 
Court acting as arbitrator — Extra cursum curia. 

In the course of a init for recovery of poBieasion of 

some land, the parties, wbo owned dliff rent shares of 
A pergunnab, came to an agreement to the effect 
th*t they should nsk the Coui t to decide tbe quntion 
of title on the basis of tbe thalcbust map only, and 
the plaintiff said he would abide by that decision. 
The Court decided accordingly and held thit " the 
thak map itself showed that the plaintiff's prede- 
cessor and his co-sbarers were disputing about tbe 
land «nd tbe survey map showed that it was newly 
formed chur land, and that in such circumstances 
the thaJe map could not be held sufficient evidence of 
pUintifTs title." Held, that in -deciding tbe 
question on tbe basis of the thalcbust map, in accord- 
ance with tbe agreement of tbe parties the Court 
acted as arbitrator, and hence no appeal lay from 
that decision. Sabadindu Koy v. Bhagabati 

Debta Chowdhcbaki (1906). 

10 C. W. N. 885 

ALIENATION. 

See Hindu Law. 

I. Ii. B. 88 Calc. 257, 1079 

AliliUVION. 

^ Gradual accretion — Definition. — Seld, 

that accretion to be considered "gradual" must be 
by gradual, slow, and imperceptible means. Lopez 
V. Muddun Mohun Thakoor, IS Moo. J. A. 467, 
Krishna Chandra v. Saeedan Bibi, 2 A. X. J. 
821, and Biiraj Kunwar v. Sarsaras Kunwar, 
L L, B, 27 AIL 655, referred tcT. Nabbndea 

13AHADUB BiKOH V, ACHHAIBAB ShOKUL (l£06). 

I. L. B. 28 AIL 647 

AMAIiNAMA. 

See Reqistbation Act (III op 1877). 

I. L. B. 88 Calc. 502 

ANCESTBAIi PBOPBBTY. 

See Civil Pbocedubb Code. 

I. L B. 28 All. 278 

See Hindu Law. 

I. K B. 28 AIL 828 

ANNUITY. 

See CiTiL Pbooedube Code. 

10 C. W. N. 1102 



ANUBHAVAM QBANT. 

See Malabab Law. 



ANWADHEYA. 

See Hindu Law. 



APPEAL. 

See Abbitbatiof. 

See Bond. 

See Mesne Pbofits. 

See Pbiyt Council. 

See Betiew . I. L. B. 80 Bom. 62& 

See Valuation of Suit. 

^ I. Ii. B. 88 Calc. 1188 

Civil Procedure Code (Act XIV of 



1882Jf s. 368— Death of one of the defendants — 
Eeirsofthe deceased defendant —Joint and several 
liability of defendants — Bengal Tenancy Act 
(VIIl of 1^85), s, 12— Transfer - Bent— Valid 
transfer, — ^Where the liability of the defendants ia 
joint and several, and in appeal, on the death of ono 
of the defendants, his legal representatives are not 
substituted in his place, the appeal abates only so 
far as the deceased defendant is concerned. Hem 
Kunwar and another v. Amba Prosad and another, 
i. X. n. 22 All. 480, distinguished. Where a trans* 
f er of a tenure is only colourable and benami, such 
a transfer cannot discharge the transferor from liabi- 
lity to pay rent, even if the tenure was transferable 
and the transfer was made by a registered kobala. 
Kristo Bulluv Ghose v . Kristo Lai Singh, I. L. 
B. 16 Calc. 462, and Chintamoni Dutt v. Bash 
Behari Mondul, I. L.B. 19 Calc. 17 , distinguished. 
Joy Gobi .xD Laha v. &!onhotho Nath Banebji 
(1906) LIi. B.88Calo. 580 

Guardians and Wards Act f VIII of 

1890 J, ss. 34 f 35. 36 and 37— Minor -Guardian — 
Administration bond passed to Judge — Befvsal of 
the Judge to assign. — No appeal lies from an order 
passed by the District Judge under s. 85 of the 
Guardians and Wards Act (VIII otl890) declining to 
assign the bond. Qanpat v. Anna (1905). 

I. Ii. B. 80 Bom. 164 

, Defect of parties. — When during 

the pendency of an appeal against a decree 



for rent one of tbe plaintiffs respondents died and 
his heirs were not brought on tiie record. Meld, 
that the appeal ought to 1^ dismissed. Bejog Qopal 
Boss V. TJmesh Chandra Bose, 6 C. W. N. 196, 
followed. Tabip Dapadab v. Khotejannessa 
Bibi (1906) 10 C.W.N. 981 

Arbitration — Appeal against decree in 

accordance with award -Legality or validity of 
award — Civil Procedure Code (Act XIV of 
1882), s. 522.— VfhetG on the application of the 
pluntiff and one of the defend mts, the others not 
having enterel appearance, a case was referred to 
arbitration and a decree was passed under s. 522 of 
the Code of Civil Procedure in accordance with tho 
award dismissing the suit. Held, that the decree 
could not be challenged by way of appeal on the 
ground that tliere was no valid and legal award, and 
that it was unnecessary to go into the question 
whether the award was or was not a legal and valid 
awdrd by reason of the fact that some of the de* 
fendants were not parties to the reference. Ghulam 
Khan V. Muhammad Hussan, I. X. B. 29 Calc. 
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APFEAIi — concluded, 

167, L.E. 29 J. A. 51, followed. Chintamoni 
Aditya v. Ealadhar Maiti, 2 C. X. J. 153, and 
Saranunda Ifaikar v. JDoyal Chand Naskar, 2 
C. L. J. 142, approved. Parsidh Narain Singh v. 
Ohanchyam Narain Singh, 9 C. W. N. 873, d^- 
sented from. Chaibhan op the Pubvea .Muni- 
ciPALiTr r. SiTA Sankae Ram (1906). 

I. Ii. B. 88 Calo. 899 

- '* Judgment,'* meaning of— Letters 



Patent, cL 15 — Jurisdiction. — An order refusing 
to enlarge the time for preferring an appesd 
whicli is already time barred, is not a " judgment " 
within the meaning of el. 15 of the Letters 
Patent, and is not, therefore, appealable under that 
clause. Juatices of the Peace for Calcutta v. The 
Oriental Gas Company, 8 B. L. li. 433 ; Kishen 
Pershad Panday v. TilucJcdhari Lall, 7. L. R. 18 
Calc. 192 ; Mahahir Prosad Singh v. Adhikary 
K^nwdr, I. L.P.21 Calc. 473; Malji Virji v. 
Bangahashi Saha, 9 C. W. N. 502, referred to. 
Luchminarain Bogla v. Brij Coomaree, 5 C. W* 
If. 781, distinguished. Govinda Lal Das v. Shiba 
Das Chattebjee (1906) I. K B. 88 Calc. 1828 
B.C. 10 C. W. N. 986 

Appeal against order of District Court 



granting sanction — Criminal Procedure Code (Act 
Vofl89SJ, s. 195, els. 6, 7^Power of High Court 
on such appeal. — An appeal lies to the High Coart 
against an order of the District Judge erantin^r sanc- 
tion under els. 6 and 7 of s. 193 of the Code of Crimi- 
nal Trocednre where such order h'ts revoked the 
sanction granted by the Munsif for prosecution un- 
der cei tain sections of the I'enal Code, but granted 
sanction ti prosecute under other sections ; and it is 
competent to the High t'ourt on appeal therefrom, 
not only to revoke the sanction granted, but also to 
grant the sanction refused. Kannahbath Ihdichi 
NAia r. Manathawnath Ramab Nair (1905). 

I. Ii. B. 29 Mad. 122 

APPEAL TO PBIVY COUNCIL. 

. Competency — Power of Local Court to 



admit appeal^ Question of competency left open 
by local Court -Objection at hearing — Dismissal 
of appeal— Value of appeal — Action for injunc- 
tion against infringement of trade mark. — Where 
the Local Statutes contemplate that appeals to the 
Privy Council shall be allowed to lie on the local 
Court satisfying itself as to its competency and the 
local Court in its order in one case expressly left 
the question of competency open. Eeld, by the 
Judicial Committee, that the appeal was not 
competent. Gillbtt Company v. Lumbden 
(1905) 10 C. W. N. 7 

Cases in which appeal lies or not — 



Valuation of appeal^^Value of the snbf'ect'maiter 
of the suit — Decree involving question to property 
of appealable value — Claim for future mesne 
profits — Civil Procedure Code (Act XIV oflS82J, 
s. 596.— In a suit for possession of land and for 
mesne profits the plaintiffs obtained a decree in the 
first Court. They valued the land at B5,460 and 



APPEAL TO PBIVY COUNCIL-con- 

cluded, 

in the proceedings in execution of the decree they put 
in a claim for mesne profits for over B30,0b0. 
'J he amount of the profits was not ascertained as the 
proceedings were stayed pending an appeal to the 
High Court, which was ultimately successful. The 
plaintiffs applied for leave to appeal to His Majesty 
in Council and swore that the mesne profits would 
amount to a sum exceeding H10,000. Beld, that 
the plaintiffs were entitled to take into account their 
claim for mesne profits with a view to ascertaining 
whether the value of the matter in dispute reached 
the statutory amount of 1110,000, and that any 
way the decree involved, directly or indirectly, some 
claim or question to or respecting property of the 
value of B10,000, within the meaning of s. 596 of 
the Code, and that in either view the plaintiffs were 
entitled to a certificate. Mohideen Hadjiar v. 
Pitchey, A. C. 193, referred to. Dalglbish v, 
Damodab Nabaen Chowdhbt (1906). 

I. L. B. 83 Calc. 1288 

- — • Practice — Applicatio:% to High Court 

for certificate for leave to appeal to Privy Council 
— Grounds for refusal of leave, — It is desirable 
that the High Court, in refusing a certificate for 
leave to appeal to His Majesty in Council, should 
state their i*easons for refusing it. VEyOANATU 

SWABOOPATHIL VaLIA NAMBIDI V. CHEBAKUNNATH 
NAMBITATHAN NAHBUDBlil KBISHN^N NAHBU- 

DBiPAD (1906) . I. L. B. 29 Mad. 194 

0.0. L. B. 88 I. A. 67 

10 O. W. N. 545 

Stay of execution of decree pending 



appeal — To what Court application should be 
made — Power of High Court to grant stay of 
execution up to determination of Privy Council 
appeal — Order of Judicial Committee granting 
stay of execution where High Court had not done 
so. — Application for stay of execution of a decree 
pending an appeal to His Majesty in Council should 
always be made, in the first instance at any rate, to 
the Court in India which has ample power to deal 
with the matter according to the circumstances of 
the particular case, and has knowledge of details, 
which the Judicial Committee cannot possess on an 
interlocutory application. In this case the High 
Court were of opinion that they had no power to 
grant a stay of execution up to the determination of 
the appeal by the Privy Council, but their judgment 
showed that they thought it ought t> be granted ; 
and the Judicial Committee allowed such a stay of 
execution upon terms. Vasudbva Modbliab v. 
Sadaqofa Modeliab (1906). 

I. L. B. 29 Mad. 879 
B.a L. B. 88 I. A. 182 

APPELLATE COUBT. 

See Civil Pbocbdube Codb (Act XIV 
OF 1882) . I. L. B. 88 Calo. 927 

See Pabtibs . L L. B. 88 Calo. 425 

See RiOTiva . I. L. B. 88 Calc. 295 
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APPOBTIONMENT. 

Sea CiYiL Pboobdubb Codb. 
See Landlobd and Tbvavt. 

ABBITKATION. 

See AoBBBMBHr. 

See Appbal . I. L. B. 88 Oalo. 899 
See Abbiteation Act (IX op 1899), 88. 
4. 5 . . I. Ii. B. 88 Calo. 1287 
See Civil Pboobdubb Codb. 

10 C. W. N. eOl, 609 

See a BANT . I. Ii. B. 88 Calo. 1290 

See Limitation Act (XV op 1877), 
Abts. 113, 120, 144, 178. 

I. Ii. B. 88 Calc. 881 

Arbitration without the intervention 



of the Court — Order directing it to be Jlled — 
Jud foment and decree thereon — Appealability of 
the order — Revision — Ctri7 Procedure Code (Act 
XIVoflBS'i), 8S. 522, 525, 526 and 622,— Meld, by 
the Fall Bench (Bampini and Pbatt, JJ., diseenting) 
that an appeal lies from an order nnder s. 626 of the 
Civil Procedure Code merely directing the award to 
be filed. Per Maclean, C.J., and Ghosh, ^.— When 
an award has been ordered to be filed under s. 626 of 
the Code, the party in whose favour it is passed 
must proceed to obtain a judgment and consequent 
decree under s. 522, and, if that decree is in accordance 
with the award, there is no appeal from it. Fer 
Sale, J. — No decree expressly incorporating the terms 
of the award is required to be drawn up in pursuance 
of the order under s. 526, to file the award. The 
awaid may be executed under the Code, as if it were a 
decree of the Com t. Per Bampini Hud Pbatt, J J. — 
An appeal lies from an order under s. 526, refasing 
to file an award, but not from an order directing it to 
be filed, except in the cases specified in s. 522. 
When an order was passed by the Munsiff that the 
award be filed in Court, and a formal decree was 
drawn in the following terms : " It is ordered that 
the arbitration award in this case be filed in Court.'' 
Held per Ghosh, Bampini and Pbatt, J J,, that the 
decree was substantially such as was contemplated 
by s. 626 read with s. 622, and that no appeal lay 
from it. Held further by the Full Bench that, if 
no appeal lay from an order directing the award to 
be filed, and the Lower Appellate Court entertained 
an appeal, the High Court has the power to inter- 
fere with the decree of the Court below either on 
second appeal or under s. 622 of the Code. Mahomed 
Wahiduddin v. Hnkiman, I. L, R. 25 Calc. 757 ; 
Punnusami Mudali v. Mandi Sundara Mudali, 
I. L, R, 27ASad. 255 ; Ghulam Khan v. Muhammad 
Huesan, 1, L, R, 29 Calc. 167, referred to : Surjan 
Raotv, BhiJcari Raot, I. L, R, 21 Calc, 213, 
approved of. Chinta Money Aditya v. Haladhur 
Maiti, 10 C. W. N. 601, referred to. Janokbt 
Nath Gdha v. Bbojo Lal Guha (1906). 

I. KB. 88 Calo. 767 
B.C. 10 O. W. N. 609 

Award, validity of—J}eer$e in accord" 



ance with award— Irregularity — Appeal — Civil 



ARBITRATION— contihued. 

Procedure Code (Act XIV qf 1682J, #. 522— 
Practice. — ^Two out of three arbitrators agreed in 
making an award, but the third did not agree, and 
the award was filed in the Court of first instance 
without the signature of the dissentient arbitrator, 
\^o however subsequently came into Court and 
signed it. The Court thereupon made a decree in 
accordance with the award. On appeal to the Sub- 
ordinate Judge, however, this decree was set aside on 
the ground that such an award was invalid and 
illegal. On second appeal to the High Court, 
Held^ that after the award had been filed in Court it 
was not open to the dissentient arbitrator to come in 
and sign the award, nor had the Court any power to 
allow him to sign it ; and that in this view of the 
matter, the award was invalid and illegal. An 
appeal under s. 5?2 of the Civil Procedure Code 
against a decree made in accordance with an award 
depends npon the validity or otherwise of the award 
itself ; that section presupposes a valid and legal 
award and not an award upon which no decree could 
be pronpunced. Raja Har Narain Singh v. 
Chaudhrain Bhagwant Kuar, I L. R. 13 All. 300 ; 
L, R, 18 I A. 55 ; Jafri Begum v. Syed AH Rasa, 
I. X. R. 23 All. 3^3, and Kali Prosanno Ghose v. 
Rajani Kant Chatter jee, L L, R 25 Calc. 141, 
referred to. Bamesh Chandba Dhab tJ. Kabttna- 
MOYi Dutt (1906) . I. Ij. B. 88 Calc. 498 

Award to be filed in Court having 

jurisdiction over the matter submitted — Award 
not invalidated by want of notice nor by the 
arbitrator's accepting a fee — Jurisdiction. — The 
omission to give notice of the meeting of the 
arbitrators to a party who had, prior to such meeting, 
notified to the arbitrators his withdrawal from the 
submission, does not invalidate an award ; nor does 
the fact that the arbitrators, at the suggestion and 
with the consent of all parties accepted remuneration 
for their trouble, make the award illegal. The 
Court having jurisdiction to file the award is 
determined by the value of the matter to which the 
arbitration related, and not by the amount actually 
allowed under the award. Narsingh Das v. 
Ajodhya Prosad Sukel, I. L, R. 31 Calc. 203, 
referred to. Sfbbata Pbabhu v. Manjitnath 
Bhaeta(1906) . . . I. Ii. B. 29 Had. 44 

Arbitration — Validity of reference 

disputed — Jurisdiction of Court to decide as to 
validity of reference^Citil Procedure Code, 
s, 622. — Held, that npon an application made 
to it under s. 625 of the Code of Civil Procedure, 
the Court has jurisdiction to and is bound to enquire 
into the question whether the parties had or had not 
referred the matter in question to arbitration. 
Amrit Ram v. Dasrat Ram, J. L. R. 17 All, 2l, 
Mahomed Wahid-ud-din v. Hakiman, 1, L. R. P5 
Calc. 757, and Manilal Hargovandas v. Vanmali' 
das Amratlal, I, L, R, 29 Bom. 621, referred to. 
Ganebh Singh v, Kabhi Singh (1906). 

I. Ii. B. 28 All. 621 

Award — Objections to award — Award 

set aside, — Appeal, — ITeZ^/, that no appeal lies from 
an order under s. 621 of the Code of Civil Procedure 
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ABBITBATION— conc/fkftfrf. 

setting aside an award. Shyama Charan Pramanik 
V. Prolhad Durwan,8 C. W. N. 390, followed. 
Naurang Singh v. Sadapal Singh, I. X, 72 10 AIL 
8, overraled. Fureshnath Deg v. Nabin Chunder 
Dutt, 12 W, R. 93, and Rughoobur Dgal v. Maina 
Koer, 12 C, L, R. 564, referred to Gang A Pbasad 
V. KURA(1906) . . I. L. B. 28 AIL 408 

Award — Order rejecling applica* 

Hon to file award made out of Court — 
Appeal. — ffel^t that no appeal will lie from an 
order rcfastnu' to file an award made between the 
parties without the intervention of a Court, tihola 
V. Qobind Dgal, I. L. R. 6 All. 1S6, and Katik 
Ram V. Babu Lai, Weeklg Notes, 1903, p. 284, 
followed. Oholam Khan v. Muhammad Hassan^ 
I. L. R, 29 Calc, 167, distinguished. Mahammad 
Newaz Khan v. Alam Khan, J. L. R, 18 Calc. 414, 
referred to. Basant Lal v. Kunji Lal (1905). 

I. Ii. B. 28 All. 21 



ABBITBATION ACT (IX OE 1899). 

• BB. 4 and 6 — Submission — Contract 

by bought and sold notes — Arbitration clause — 
Award ex parte — Rules of the Bengal Chamber of 
Commerce. — A clause providing for the reference of 
any dispute to arbitration, contained in a contract 
effected by means of bought and sold notes, identical 
in their terms and signed by the respective parties or 
their agents, constitutes a *' submission " within 
the meaning of s. 4 of the Arbitration Act. 
Caer/eon Tinplate Company v. Hughes, 60 L. J. 
Q, B. 640, distinguished. A party to such a con- 
tract and the arbitrators are entitled to proceed in 
the absence of the other party, if the latter has had 
due notice to attend the reference, and, although the 
Court will not decree specific performance of an 
agreement to arbitrate, yet it will enforce an ex 
parte award made on such reference. In re Smith 
and Service and Nelson and Sons, 25 Q. B, D. 545, 
referred to. Ram Nabaut Gunga Bissbn v. Lila- 
DHUB LowjEE (1906) . I. Ij. B. 83 Calc. 1287 
B.C. 10 C. W. XT. 814 

BB. 4, ^O'-Contract Act (IX of 1S72J, s. 

28 — Arbitration clause in a contract, whether talid 
— Reference to an astociation — Power to delegate. 
— An arbitration clause :n a contract s mounts to a 
" submission " within the meaning of n. 4 of the 
Indian Arbitration Act, and is valid, being covered 
by exception (1) to s. 28 of the Contract Act. 
AVhen reference is made to an association consisting 
of a large and fluctucCting body of persons, who 
cannot sit as a tribunal, the association has power to 
appoint individuals to act as arbitrators, and the 
rules of the association will be binding on the parties. 
Gakoes Mauupactubino Company v. Imdba 
Chakd (1906) . . I. Ii. B. 33 Calo. 1169 



ABMB ACT (XI OP 1878). 

'- 88. 19 and 20— Definition^Conceal- 

ment of arms on search being made by the Police — 
Mere denial of possession not concealment — 
Possession of unlicensed arms. — Held, that the 
mere denial on the part of a person, whose house is 
beings searched by the Police for unlicensed arms, that 
he has any such arms in his possession does* not 
constitute a concealment or attempt to conceal arras 
on st'arch being made by the police within the 
meaning of the second paragraph of s. 20 of Act 
XI of 1878. Held, also, that where unlicensed 
arms are found concealed upon premises which, 
though legally the joint property of a joint Hindu 
family, are in fact at the time of the finding in the 
exclusive possession and control of one member of 
the family, that member of the family can properly 
be held to be in possession of such arms. Queen' 
Emprest v. Sangam La^ I. L. R. 15 All. 129, 
distinguished. Empebob t?. Ram Sabup (1006). 

I. Ii. B. 28 All. 302 



ABBEABS OF BENT. 

See Abwabs . I. Ii. B. 33 Calc. 683 

ASSAM POBBST BEQULATION (VIL 
• OF 1891). 

■ 8. 40 — Rules — Onus oj proof. — In 

order to support a conviction for breach of rules 1 
and 2 framed under s. 40 of the Assam Forest 
Regulation, the onus is on the prosecution to prove 
that the forest produce was being removed along 
some route other than the two routes prescribed by 
rule 1. The mere fact of its being found concealed 
under suspicious circumstances is not sufficient to 
remove that onus from the prosecution and to throw 
the burden on the accused of proving tliat ^it was on 
its way for conveyance by an authorized route. 
MoTi Thakoob r. Deputy Consebvator op 
FoBBSTs (1906) . . I. L. B. 33 Calc. 895 

ASSETS, BATEABIjE DISTBIBUTION 
• OF. 

See Attachment. 



'ABIAT.»' 

See MuHAVMADAN Law. 



ASSIGNABIIjITY. 

See Assignment. 

See CONTHACT. 

ASSIQNMENT. 

See Administbation Bond. 

Assignability of executory contract — 

Actionable claim — Fraudulent assignment — 
Transfer of Property Act fIV of 1882J, ss. 3 and 
S, cl, fhJ—Contract Act (IX of 1S72J, s J23.— The 
rule in this country as to the assignability of an 
executory contract for the purchase and sale of goods 
is that the benefit of such a contract can be assigned ; 
understanding by benefit the beneficial interest under 



Digitized by 



Google 



( 23 ) 



DIGEST OF CASES. 



( 24 ) 



ABBlQimrENT^concluded. 

the contract and the right to enforce it. This rale is 
sabject to certain qualifications, vix., (1) that the 
benefit is not coapled with a liability and (2) that 
the nature of the contract has not been affected by 
personal considerations. Such a contract falls 
within the rule which is in existence and in force in 
thb country as to assignment of contracts. Such a 
contract, thongh perhaps contingent in character, 
comes within the definition of actionable claim in 
the Transfer of Property Act, s. 3. An assign- 
ment made under such circumstances as to amount to 
a fraud of the Bankruptcy Law falls clearly within 
■. 6, cl. (A) of the Transfer of Property Act and 
is void. Th'? word object in s. 23 of the 
Contract Act is not used in the same sense as const- 
deration. It means purpose or design. Jaffeb 
Meheb Ali v. Bupoe Budge Jutb Mills 

10 C. W. N. 766 



Co., Ld. (1906) 



b7c. I. Ii. B. sa Calc. 702 



ASSIGNMENT OP BXECUTOBY CON- 
TBACT. 

See Assignment. 

ATTACHMENT. 

See CiTiL Pkoceduee Code. 

I. L. B. 83 Calc. 837, 675 

See Execution. 

See Receivhe. 

Execution oj decree — Attachment — 

Decree for money — Decree for sale of mort- 
gaged property. — A decree for the sale of im- 
moveahle property under s. 8*i of the Transfer of 
Property Act is not a decree for the payment of 
money or a decree for money, and is therefore liable 
to attachment and sale under the penultimate clause 
of s. 273 of the Code of Civil Procedure. Talciya 
Begam v. Siraj-ud-daula, Weekly Notes, 1885, p, 
123, overruled. Abdullah v. Doctor Oosman, I. L, 
B. 28 Mad. 244, dissented from. Sultan Kuar v. 
Qulzari Lai, 1. L. B, 2 All. 290, Bam Charan 
Bhagat \\ Sheobarat Bai, I. X. B. 16 All 418, 
Barhma Din v. Bafi Lai, L L. B. 26 All. 91, 
Shiam Sandar y. Mahammad Ihtisham 4li, I, L» 

B, 27 All. 501, Jogul Kishore v. Cheda Lal^ 
Weekly Notes, 1693, p, 184, Gopal Nana Shet v. 
Johari Mai Valad Jitaji, J. X. J?. 16 Bom, 522, 
MacNaghten v. Surja Prasad Misra^ 4 C. W. 
N. XXXT, and BaiJ Nath v. \Binoyendra Nath, 6 

C. W, N, 5, referred to. Delhi and London Bank 
V. Pabtab Singh (1906) . I. Ii. B. 28 All. 771 

Execution — Civil Procedure Code 

(Act XIV ofl882j,ss.230, 269,272, 295, 4S9, 
490 — Suit — Assets, rateable distribution of— 
Decree — Sale of goods subject to speedy and 
natural decay, effect of. — B in a suit against M 
attached certain goods before judgment and at 
B*B instance the goods were sold as perishable 
articles and the sale proceeds paid into Court. Subse- 
quently S obtained a decree against M in another suit. 
jB now obtained a decree in his suit. Upon this S 
attached the moneys in Court. On B*b application 
for an order that his claim be satisfied out of the 



ATTACHMENT- co»c7fkffl(l. 
moneys in Court in priority to the claim of iS or in 
the alternative pari passu. Meld, that iS should 
rank part passu with 22. An attachment before 
judgment, though it gives a security, does not 
create any charge on the property attached, which 
remains that of the defendant. Kor does a decree 
following such attachment place ipso facto in a 
better position the creditor, who must apply for 
execution from which he is not exempted by s. 480 
of the Civil Procedure Code. On such application 
for execution, the attachment b^ore judgment 
enures and becomes an attachment in execution. 
But neither attachment before judgment nor process 
incidental thereto, such as the sale of the gooda 
attached prior to decree under s. 296, give a decree* 
holder applying for execution any right to prefer- 
ential treatment over another judgment-creditor^ who 
has also before the date of such application himself 
taken out execution of his decree. bEWDUT Roy v. 
Sree Canto Maitt (1906). 

I. Ii. B. 83 Calo. 688 

Existence of decree at time of attach- 
ment necessary to make it valid. — An attachment 
in execution, whether made by the Court which 
passed the decree or by the Court to which such 
decree had been transferred for execution, is null 
and void, if at the time of attachment the decree 
had been set aside and was non-existent ; and a 
renewed decree, in the same terms as the original 
decree, passed subsequently will not validate it. 
ChETTIATTIL MUHAMOD V, KUNHI KORF (1905). 

I. Ii. B. 20 Mad. 176 
ATTESTATION. 

Mortgage bond Transfer of Property 



Act (IV of 18S2J, s. 59.— Where the signatures of 
the witnesses to a mortgage bond, who had witnessed 
the execution of the deed, were affixed for them to 
the deed by another person with their consent. 
Held, that the deed was properly attested within 
the meaning of s. 59 of the Transfer of Property 
Act. Sasi Bhfban Pafl v. Chandra Pesheab 
(1906) . . I. Ii. B. 88 Calo. 861 

Effect of arbitration. — Mere attesta- 



tion of a deed does not nccegsarily import an asaeut 

to nil the i-ecitals contained therein. Imam Ali v, 

Baijnath Ram Sahu (1906) . 10 C. W. N. 551 

8.C. I. Ii. B. 88 Calc. 618 

AUCTION-PUBCHASEB. 

See Retenue Sale Law, b. 87. 

. 10 C. W. N. 148 

AWABD. 

See Arbitration. 

AYANTUKA STBIDHAN, DESCENT 
OF. 

See HiNDir Law. 

I. L. B. 88 Calo. 28 

See Possession. 

I.L.B. 83 Calc. 88 
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B 
BABVANA QBANT. 

See Hindu Law. 

See MlTAESHABA. 

I. li. R. 33 Calc. 1150 



BAJBTJANA PBOPBBTY. 

See Hindu Law 



10 C. W. N. 978 



BEIiOHAMBEB'S 
D£B8, 730, 786. 

See Taxation 
BISNAMl. 



BXJIiES AND OB- 
. I. L. B. 33 Calc. 827 



See Mahohedan Law. 

10 C. W. N. 706 

. Fraudulent transfer'-Benami deeds 

with intent to defraud creditor—Fraud not 
carried into efect — Suit hy real owner against 
benamidar. — Plaintiff against whom several decrees 
for money were outstanding, with the object of 
protecting his properties from the claim of the 
decree-holders, executed a deed of relinquishment in 
favour of the defendant declaring that the pro- 
perties belonged to the latter ; the decrees were 
ultimately set aside on appeal and the pUintiff sued 
to recover possession of the properties on declaration 
of his right thereto, ffeld that, where the intention 
to commit fraud has not been carried into eflPect, a 
beneficial owner is entitled to sue for a decUration 
that a deed of transfer executed by him is benami 
and that the plaintiff was entitled to recover. 
Yaramati KrUhnaytfa v. Chundra Papauya 
I. L, R. 20 Mad. 826, and Chenvirappa v. Puttapa 
I. L, R. 11 Bom. 708. diasented from. Authoritie^ 
reviewed by Mookbejbb, J. Jadu Nath Poddab 
9. Bup Lal Poddab (1906). 

I. Ii. B. 33 Calc. 967 
8.C. 10 C. W. N. 650 

. ^ Benami transaction — Gift—Sale— 

Intention— Imaginari/ consideration inserted in 
a deed of gift— Evidence of intention-^Ecidence 
Act a of 1872J, s. 92— Mother and daughter- 
Undue tnfluence—Fresumption— Unsoundness of 
mind-- Pleadings— Furdanashin, who i#.— The 
question whether a transaction which on its face 
ipurports to be a gift or a sale is really a benami 
transaction is purely one of intention. Notwith- 
standing that a transaction purported to be a sale 
and a price was mentioned in the conveyance, it was 
held on the evidence to be a gift and not a sale— 
the question beini? regarded as purely one of inten- 
tion. When transfers of property made by a 
mother m favour of a daughter were challenged 
on the ground of the unsoundness of mind of the 
-donor, but no case of undue influence exercised by 
Ihe donee on the donor was raised in the pleadings, 



BWI^AIILI— concluded. 

and evidence was given with reference to the question 
of unsoundness of mind only. Meld, that the 
question of undue influence could not properly be 
discussed and considered upon such evidence. 
The mere relation of daughter to mother in itself 
suggests nothing in the way of special influence or 
control. Their Lordships of the Judicial Committee 
did not treat as purdanashin a lady, who had no 
objection to communicate, when.necessary, in matten 
of business, with men other than members of her 
own family, who was able to g.» to Court to give 
evidence and to attend at the Registrar's office in 
person to acknowledge her deeds for the purpose of 
registration. Ismail Mussajeb Mookebdam v. 
Hafiz Boo (1906) . . 10 C. W. N. 670 

S.C. I. Ii. B. S3 Calc. 773 
Ii. B. 33 I. A. 86 

BEIS'AHI IiEASE. 

See Landlobd and Tenant. 

I. Ii. B. 33 Calc. 867, 885 

BENAMI TBANSACTIOIT. 

See Undue Influence. 

I. L. B. 33 Calc. 773 

BENGAIi ACT— 1868— VIIL 

See Right op Occupancy. 



1870— V. . 

See Port Comhissionebs' Act. 
1870 -VI. 

See Chaueidabi Chakban Act. 

See Chaukidabi Chakban Land, Settle- 
ment OF. 
See Village Chaukidabi Act. 

— 1871-XXIII. 



See Pensions Act. 

— 1876-VI. 

See Chutia Nagpub Encumbebed 
Estates Act. 

— 1876-Vni. 

See Estates Pabtition Act. 



-^ 1879-1. 

See Chutia Naopub Landlobd and 
Tenant Pbocedube Act. 



— 1879 -IX. 

See CoUBT op Wabds Act. 

— 1880— VIL 

See Public Demands Becoveey Act. 

— 1880— IX. 

See Bengal Cess Act. 
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BENaAIi ACT -1884— in. 

See Bbvgal Municipal Act. 

1885— VIII. 

See Bengal Tenancy Act. 

— 1895— L 



See Public Dehands Recoyebt Act. 
_ 1897— V. 

See Pabtition Act. 
1899—111. 



See Calcutta Municipal Act. 

BENQAIi CHAMBEB OF COMMEBCE 
BXJIiKB. 

See Abbithation Act. 



BENGAL MUiaCIPAIi 
ACT III OF 1884). 

See BuBNiNG Ghat. 

See Gbant. 



ACT (BENQAIi 



10 C. W. N. 1044 



BENGAL REGULATION VIII OF 1819. 



B.2,cL4. 

See 8. 74 . 
8. 3, cl. (5). 

See Put>'i Taluk. 

— e.a 

See PuTNi Tbnobe. 



. 10 C.W.N. 527 
. 10 C.W.N. 201 



BENGAL TENANCY ACT (VIII of 1885). 

8. 3, cl. (5). 

See Bent. 

8. 8, cL (b)^Kahulii/at, construction 



of' — Putni tenure ^ Futnidar — Oovernment revenue 
"Agreement- Begulation VIII of 1819, s, 3, cl, 
(3) — Liahility of tenure to he sold jor arrears of 
OovernmetU revenue under agreement bk putnidar to 
pay it — Penalty for default provided hy kabuliyat, 
— ^The respon.ient held certain properties under the 
appellant on putni tenure on terms which were 
embodied in two kabuliyats executed by the respon* 
dent in 1885 and 1893 respectively, in the former of 
which it was stated that " the annual jumma of this 
putni mahal is fixed at &6,000. Besides the said putni 
rent I take upon myself the duty of depositing in the 
Collectorate the Government revenue of R40,156 fixed 
for the eight anna share of the said mahals/' The 
kabuliyat of 1893 was to the effect that, " having 
agreed to pay an additional rent of fil.OOO in respect 
of the putni, which I took ... on the condition 
of paying you a putni jumma of S6,000 per 
year and of the B 40,1 56 into the Collectorate 
year by year and kist by kist as Government 
revenue for the said eight-anna share, I hereby 
promise . . . that from the present year I shall 
pay the B1,000 in excess as jumma for my said 
putni taluk." Provision was also made in the 



BENGAL TENANCY ACT (VIII OF 
1885) — continued, 

kabuliyats for payment by the respondent of 
certain cesses. On default in payment of the jumma 
of H7,000 of the cesses they were to be recovered 
as arrears of rent under Begulation VIII of 1819 ; 
but for default in payment of the Government revenue 
the penalty was declnred to be forfeiture of the 
tenure. Seld (affirming the decision of the 
High ^ Court) that, according to the true con- 
struction of the kabuliyats read with Begulation 
VIII of 1819, the Government revenue was not 
" money payable to the landlord " and therefore not 
" rent " within the meaning of s. 3, cl. (5) of the 
Bengal Tenancy Act (VIII of 1885) : and conse- 
quently it could not be recovered by summary sale 
under the provisions of Begulation VII of 1819. 

JOTINDHA MOHUN TAGOBB V. JaBAO KUMABI 

(1905) .... I. L. B. 33 Calc. 140 

8.C. 10 C. W. N. 201 

L. B. 33 I. A. 30 

81 11 — Transfer of tenure piece' 

meal, if sub-division — Liability of transferor for 
rent. — Where a dur-putmdar, to the knowledge of 
his landlord, transferred a portion of the dur'putni 
to one person on one date, and the remainder to 
another person on a subsequent date. Seld 
(Maclean, CJ., dubitante), that, after the second 
transfer, the liability of the dur-putnidar for rent 
ceased and the two transferrees became jointly and 
severally liable to the landlord for the same. Kristo 
Bulluv Q-hose v. Ktisto Lai Singh, I. L. R. 
16 Calc. 642 ; Chintamoni Dutt v. Ecuh Behari 
Mondal, I. L. 22. 19 Calc. 17, and Sreemutty 
Jogemaya Dassi v. Qirindra Nath MuJcherjee, 
4 C. W. N. 590, referred to. Maclkak, C.J'.— The 
act of the dur-putnidar in transferring the tenure 
piece-meal had the effect of dividing the tenure con- 
trary to the provisions of s. 88 of the Bengal Tenancy 
Act. KiSHORi Bahan Kapueia v. Anawta Bam 
Laha (1906) . . 10 C. W. N. 270 



8.12. 



See Appeal. 



-88. 12, 17, 68— Transfer of a tenure - 



Liability of tenant. — Where the defendant held 
separately a share of a sikmi ialuq under the plaintiff, 
and transferred that shxre to a third party and served 
a notice of the transfer on the plaintiff * landlord as- 
prescribed by s. 12 of the Bengal Tenancy Act. 
Seld, that tlie act of the defendant in making the 
transfer did not amount to a sub-division of th& 
tenure, and that the defendant was not liable for rent 
for any period subsequent to the transfer. Chinta- 
mani Dutt v. Bash Behari Mondul, I, L. B, 19 
Calc. 17, referred to. Kali Sundabi Dbbi v, 
Dhabaki Kanta Lahibi (1905). 

I. L. B. 33 Calc. 279^ 
8.C. 10 C. W. N. 27a 

88. 12, 17, 88. 



See Landlobd and Tenant. 



8. 15^Succession by a shebait ta 

debutter property — Suit for rent— Endowment. — 
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BENQAIj tenancy act (VIII OF 
1885)^coHtinued, 

The right to possession and management of a dedicated 
property belongs to the thebait and the right to 
bring a snit for rent • is vested in the ahebait and 
not in the idol ; consequently when on the death of 
one shebait another shebait succeeds to a permanent 
tenure and does not according to s. 15 of the Bengal 
Tenancy Act give a notice of succession to the land- 
lord, s. 16 is an effective bar to the recovery of a 
decree for rent. Mabatullah Nasta v, Nalini 
SujfDAHi Gupta (1905) . . 10 C. W. N. 42 

88. 20, cl. (7), and 180— CAwr land^ 

Onus of proof — Presumption of holding ehur Ian I 
continuously for twelve years — Reg. XI of 1826, s. 4 
— Raiyat hacing no pre-existing right to the land — 
Right of accretion.— Seld, th'«t the presumption, 
which is created by s. 20, cl. (7), of the Bengal Tenancy 
Act in respect of that section could not be applied to 
B. 1 80 of that Act. In dearah or chur land the 
person, who alleged that he had been for twelve con- 
tinuous years in possession, would have to prove that 
allegation. JJe/c^. further, that s. 4 of Reg. XI of 
1825 could not appy, there being no pre-existing 
right to the land in the tenants, to which any right 
to the later accretion can be said to be annexed. 
Bbmi Pbbsad Koebi v. Chatubi Tbwabt (1906). 
I. I;. B. 33 Calc. 444 



8. 21. 



See ZuBiPEsuai Lbasb. 



8. 21 — Zurpeshgi lease —Lease for cul- 
tivation — Occupancy, right of, whether can arise 
— Bengal Tenancy Act (VIII of J885J, s. 21. 
— Neither of the cases, Bengal Indigo Co. v. Raghu' 
bar Das, I. L. R. 24 Calc. 272, and Ram Khelawan 
Roy V. Sambhoo Roy^ 2 C. W. N. 758, is authority 
for the pr< position that a raiyat by taking a 
zuripeshgi lease of land of wlich he was previously 
or then put in possession as a raiyat, loses his 
raiyat i status or divests himself of his right to 
acquire a right of occupancy in the land. Held, on 
the terms of the present lease, that it was a cultivat- 
ing lease and that tue lessee did by 12 years* continu- 
ous possession acquire a right of occupancy over the 
leased land. Bamdhabi Sinqh v. Mackevzib 
(1905) 10 C. W. N. 351 



8. 29. 



See Enhakcbmemt. 
See Second Appeal. 

8. 60 — Presumption — Landlord and 



tenant — Ejectment. — Where a landlord brings a 
suit for ejectment on the allegiation that his tenant, 
who had a non-transferable holding, has sold it to a 
third person (one of the defendants) and has abandon- 
ed the holding. Held, that s. 50 of the Bengal 
Tenancy Act has no application to such a case. 

SABAT CilAKDBA GuOSB r. SflXAH ChAN1> SINQH 

(ly06) 10 C. W. N. 930 

' 8. 62 — Increase of rent for increased 

area — Burden of proof. — In a suit brought by a 



BBNGAIi TENANCY ACJT (VHI OP 
1886) —continued . 

landlord for increase of rent on account of an in- 
crease in the area of a holding it was found that the 
tenant was holding the same lands without any 
variation in the boundaries ; that the landlord 
failed to prove what are.i was originally leased 
to the tenant ; and there were no materials before 
the Court for the determijiation of the question 
whether the rent was a consolidated rent or not. 
Held, that the landlord wus not entitled to 
any increase under s. 52 of the Bengal Tenancy 
Act. In order to succeed the landlord must prove 
facts and circumstances showing that there was 
some reason not within the control of the land- 
lord for additional lands being included in the hold- 
ing. Gouri Patra v. Reily, I. L. R. 20 Calc. 579^ 
and Rajendra Lai Ooswami v. Chundra Bhuson 
Goswami, 6 C. W. N. 318, relied on. Ratan Lall 
Biswas v, Jadu Halsaua (iy05). 

10 C. W. N. 46 

8. 65 — Right of co-sharer landlords to 

collect rent jointly. — A and B being co-sharer 
landlords collected rent from their tenants C and D 
separately. Subsequently C and 2> sold the interest 
to E. A and B then demanded rent from E jointly. 
E objected on the ground that A and B having 
collected their rent separately for many years, could 
not now sue jointly, -tfe/rf, that there was nothing to 
prevent the co-sharer laudiords from suing E jointly 
for their rent, there being no evidence to show that the 
former agreement to collect rent separately was to be 
perpetual. Shyama Charan Bhuttacharya v. Akhoy 
Kumar Mitter, 10 C. W. N. 167, Grish Chunder 
Mukhopadhyaya v. Chhatradhar Ghose, 3 C, L. 
J. 379» followed. Gani Mahomed v. Moran, 
I. L, R. 4 Calc. 96. Gopal Chanira Las v. Umesh 
NarainChowdhury, I, L.R. 17 Calc. 695, referred 
to. Raja Promoda ^ath Roy v. Raja Ramoni 
KantaRoy, 9 C. W. N. 34, distinguished. Akshoy 
KuiiAB MiTEA V. Gopal Kami^i Dbbi (190(3). 

I. L. B. 3.3 Calc. 1010 
8.C. 10 C. W. N. 952 

> 8. Q5—Benami transactions — Benami 



lease — Authority ofbenamdar registered tenant to 

pledge the tenure for arrears of rent — Mortgage 

Form of mortgages — Agreement not to 'alienate 

Transfer of interest — Creation of charge— Absence 
of attestation — Charge --Transfer of Property Act 
(I V of 1882J, ss. 58, 59, lOO^Charge for rent.— 
When A held a tenure in the benami of B, who was 
the recorded tenant, and the Istter without the know- 
ledge or consent of A executed a bond in favour of * 
the landlord, who knew that ^was merely a benam- 
dar, mortgaging or charging the tenure for arrears 
of rent due in respect thereof. Held, that the bond 
could not affect the tenure and that the landlord 
suing on the bond was not entitled to claim a charge 
on the land under s. 65 of the Bengal Tenancy Act. 
Per MooKBBJBB, J.— The test is whether B acted 
withiu the scupe of his authority. A nominal owner 
has no implied authority to pledge the property in 
arrears on the real owner failing to pay the rent 
regularly. An instrument, by which the payment 
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BBNQAIi TENANCY ACT (Vni OF 

1885) — continued, 
of money i« secured on land, must be taken to create 
a mere charge, anless there is an indication in it that 
■ome interest in specific immoveable property was 
transferred j a clause entitling the creditor to recover 
his dues by attachment and sale of the property and 
a clause against alienation lend support to the view 
that a mere charge was intended to be created. 
8. lOo of the Transfer of Property Act does not 
mean that a transaction purporting on the face of it 
to be a mortgage ia converted into a charge, if the 
instrument cannot operate as a mortgage by reason 
of defective execution or non-compliance with the 
formalities prescribed by the law. Koyzuddi Sheik 
o. Kali Nath Mukbbjbb (1905). 

L I«. H- 88 Calo. 986 

88. 65, 70, 87. 



See Laudlobd AJStD Tbnamt. 

. BS. 65, llO^Plaintif also a landlord 

at the date of the suit and decree for arrears of rent 
^Sale—Tenure^Claim— Civil Procedure Code 
CActSilVof 18&3;,#. '278.— If at the time when a 
suit for arrears of rent is instituted and.'a decree made 
the plaintife is still the landlord, the fact that he has 
subsequently sold his interest in the property do^ 
not prevent him from obtaining the benefit of s. 66 
of the Bengal Tenancy Act and executing the decree 
acainst it. The suit having been instituted and the 
decree passed under this Act, s. 170 of the Bengal 
Tenancy Act excludes the operation of s. 278 of the 
Civil Procedure Code. Sem Chandra Bhanja v. 
Mon Mohini Dassi, 3 C. W. N. 604, overruled. 
Khbtea Pal Singh v, Kbitabthamoyi Dassi 
/1906^ . . . I. Ii. B. 33 Calo. 566 

^^^ B.C. 10 C. W. N. 547 

88.65,159 — Sale in execution of a 

decree for arrears of rent at the instance of a co- 
sharer landlord— Interest of unrecorded tenant how 
effected.— AXL occupancy holding was recorded m the 
Umdlord's books in the names of N, B and T as 
tenants, plaintift purchased the interest of N^ and 
B The validity of his purchase was established. 
Subsequently one of the co-sharer landlords brought 
a suit ..gainst N» B and Tfor his share of the rent 
and got a decree ; in execution of the decree the hold- 
ing was sold and purchased by the Ist defendant. 
SelJ» thtt the Ist defendant purchased only the 
riirht, title and interest of the judgment-debtors* 

A?ttAZ MOLLAH V. KOLSUMAITNESaA BiBBB (1906). 

. 88. 67, 74, 178 [8] ; cl. H. 



See Abwab.- 

S. 74 — Abwahs — Permanent tenure' 

holder under lease created before the ActStipu- 
lotion to pau the price of 3 cocoanuts and render 
onedav's personal service, over and above rent— If 
enforcible-Re^. V of 1812, s. 3-Act X of 1859, 

g^ 20, Abwabs are not recoverable from a permanent 

tenure holder under a lease created before the Bengal 
Tenancy Act came into operation. They could not 
be recovered under Reg. V of 1812 and Act X of 
1859, and cannot be recovered under s. 179 of the 



BENaAIi TENANCY ACT (VIII OP 

l^b)— continued, 
Bengal Tenancy Act, owing to the operation of cl. (4) 
of s. 2 of the Act. Apubna Chubn Ghosb v. Kasak 
Ali(1906) ... - lOC.W. N. 527 

B.Ql— Transfer— Right of occupancy-- 

Original tenant remaining in possession as subten- 
ant of the transferee — Abandonment— Eiectment. — 
Where a tenant having a non*trausferable right of 
occupancy sold such right to a third person, obtained 
a. sub-lease from the purchaser and remained in pos- 
session cf the land and ^vas cultivating the same. 
Beld, that the landlord was not entitled to the khas 
possession as against him. Bina Nath Rog v. 
Krishna Bejog Saha, 9 C. W, N. 379 $ Sristidhur 
Biswas Y. Mudan Sirdar, L L. R. 9 Ca^c, 648, 
followed. Kallinalh Chakraoarti v. Upendra 
Chunder Chowdhrg, I. L. R, 24 Calc. 212, distin- 
guished. In order to entitle a landlord to re-enter 
on abandonment by the tenant, it must be an aban- 
donment in the words of s. 87 of the Bengal 
Tenancy Act, namely, that the raiyat voluntarily 
abandons his residence and ceases to cultivate, with- 
out notice to the landlord and \« ithout arranging for 
the payment of his rent as it falls due. Nurendro 
Naratfan Rog v. Ishan Chandra Sen, 22 W. R. 22, 
and i)warka Nath Misser v. Hurrish Chunder, 
/. I. R. 4 Calc. 925, referred to. Madab Mondal 
V. Mahima Chandba Mazumdab (1906). 

I. L. B. 38 Calc. 581 

- 8. 88 — Sub'division of tenancy — Rent 



receipts how far evidence of sub-division — Joinder 
of parties — Wronglg adding a person as a de- 
fendant. — Receipts for rent granted separately by 
the landlord's tehsildar to the tenants of a holding, 
whose names were also entered in the landlord's 
sherista in the place of that of the tenant, who held 
the tenancy before them, does not amount to a con- 
sent in writing on the part of the landlord to a sub- 
division of the tenancy within the meaning of s. 88 
of the Hengal Tenancy Act. Pearg Mohan Muker- 
jee V. Gopal Paik, 2 C, W. iV. 375 : s.c. L L. R. 
25 Calc. 531, F. B., distinguished. Jnanendra 
Mohan ChoKdhurg v. Gopal Dass Chowdhurg, 
8 C. W. N. 923 : s. c. I. L. R. 31 Calc. 1026, 
applied. Moharani Bent Pershad Koeri v. 
Goburdhan Koeri, 6 C. W. N. 823, referred to. 
Beni Pebshap Kobbi t?. Kahdaiiin Pandey (1906). 

10 C. W. N. 216 
8.C. I. Ii. B. 33 Calc. 444 
.8.95 — Appointment of a successor to 



a common manager. — Having once inade an appoint- 
ment of a common manager under s. 95 of the Bengal 
Tenancy Act it is not open to the District Judge to 
appoint a successor to the manager on his resignation. 
DwABKA Nath Mitba V. Bankutbsh Lal Mitba 
(1905) .... IOC. W.N. 437 

88. 103A, 103B, 104A, 104J— f n^ry 

in a record'Of -rights — Rebuttable presumption. — 
Where in a certain khewat finally framed and 
published under s. 103 A (2) of the Bee gal Tenancy 
Act it was stated that certain persons were joint 
holders of a tenure, ^eld, that the entry was 
correct until the contrary was proved and that this 
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BBNaAIj TENANCY ACT (VHI OF 
lQ&5)^conHnued, 

presumption was rebatted when it was shown that 
the tenants had for 60 years separately held possession 
of the^ respective plots on payment of separate 
rents, Bajkaeadt Mitba v. Anakta Tabai (1906), 

10 C. W. N. 908 

BB. 108A, 105. 108A, 109A— 

Second appeal — Entry in the khatian hy Jtevenue 
Officer that no rent fixed — Application for aseess' 
ment of fair and equitable rent, — Where in an 
application by the landlord under s. 105 of the 
Bengal Tenancy Act for settlement of a fair and 
equitable rent, the Settlement Officer settled a fidr 
and equitablt^ rent, and the Special Judge on appeal 
by the tenant confirmed the decision of the Settle- 
ment Officer. Held, that under s. 109A of the 
Bengal Tenancy Act, no second appeal lay to the 
High Court against that decision. Bah Bishbh 
Baitt 17. Bajabam (1906) I. L. B. 88 Calc. 882 

Ment — Apportionment — Transfer of 

le»tor*e interest b y operation of law — Transfer of 
Property Act fIV of 1882), ss. 2 (d), 36.— B was 
hikim and as such was entitled to certain mauzas, 
which were held by M as mortgagee in possession 
under him. On the 7th Srab^n 1807 Fasti B ceased 
to be hikim and plaintiff became hikim and took 
possession of the mausas by ousting M, M had 
collected from the tenants of the mauzas the entire 
rent for the year 1807, and phuntiff brou^rht this 
suit for a refund of the rent for the period from the 
7th Sraban to the end of the year 1307. Meld, that 
s. 36 of the Transfer of Property Act being inappli- 
cable to the case; having regard to s. 2 ((f) of tiiat 
Act, the plaintiff's claim was not sustainable. 
Satyendra Nath Thakur v. Nilkanta Sinyha, I> 
L. B. 21 Calc. 88S, and Lahshminarrappa v. 
Melothraman Sair, I, X. B. 26 Mad. 540, referred 
to. Mathbwsoh v. Sundbb^Sinha (1906) 

I. Ii. IL 88 Calc. 786 



88. 106. 109A. 156, 178 (iy-Bent 



— Second appeal — Case where the existing rent 
is not varied and the increase of rent is sought 
for on the ground of increase in area — Whether 
decision in such a case is a " decision settling a 
^^n^/'^The words in sub-s. (3) of s. 109 A of the 
Bengal Tenancy Act (VIII of 1885, as amended by 
Act III of 1908), ** not being a decision settling a 
rent»" include cases in which the existing rents were 
not varied and increase of rent was sought for, amongst 
other grounds, on account of the increase in the area 
of the holdings. Therefore, where the Special 
Judge on appeal held that no case was made out for 
enhimcement of rent on the ground of increase in 
the area of the holdings, no appeal lies against that 
decision to the High Court. Bakbbwab Singh v. 
Bhxtbahbswab Jha (190o). I. I«. B. 88 Calo. 887 

. B. 148 QjC^Sale in execution at the 



instance of assignee of rent decree — Sale inextcu* 
tion of mortgage decree — Bights of purchasers — 
Superior title. — A sale held in execution of a decree 
for arrears of rent on an application by the assignee 
of the decree, when the landlord's interest in the pro« 



BENQAL TENANCY ACT (VHI OF 
18S6)— continued. 

perty itself was not transferred to the assignee, 
passed no title to the auction-purchaser under cl. (h), 
8. 148 of the Bengal Tenancy Act. A purchaser of 
the same property at a sale held i% execution of a 
mortgage decree obtained after the first sale acquired 
a good title as against the first purchaser. Quau 
Chabak Nath Bbpabi v. Kabtik Nath (1905). 

10 C. W. N. 44 



88. 166, ISl-^EJectment, suit fc 



Service-tenure — Denial of landlord's title — Notice 
to quit — Determination of lease — Transfer of Pro- 
perty Act (irofl882J, ss. 106, iii— A lessee of a 
service-tenure incurs a forfeiture of his tenancy by 
denial of the landlord's title ; and the landlord in a 
suit for ejectment would be entitled to recover judg- 
ment, if he did, by some act or other, declare his inten- 
tion to determine the lease antecedent to the institu- 
tion of the suit, notice to quit in such a case i ot 
being obviously necessary; otherwise the suit should be 
dismissed. Such a rase falls within the Transfer of 
t'loperty Act. and not auder the Bengal Tenancy 
Act. Saidri Begam v. Haihu, L L. B. 17 All. 
45, and Ansar AH Jemadar v. C. E. &rey, 2 
C, L.'J, 403, referred .to. Anandamoybb v. Labhi 
Chakdba Mitba (1906) . I. L. lU 88 Calo. 889 

- 8. 1Q7—Bent sale — Annulment of mart* 



gage by notice — Bight of mortgagee to apply to set 
aside sale. — ^The service of notice under s. 167 of 
the Bengal Tenancy Act annulling a mortgage is no 
bar to the mortgagee making an application to set 
aside a sale of the tenure. Bbij Eumab Boy v. 
Dhaiojkdhabi Baut (1906) . 10 C. W. N. 976 

8. 170 — Decree for rent — Execution 



— Claim under s. 278, Civil Procedure Code 
(Act XIV of 1882)— Admissibility— Landlord's 
interest in tenure sold after decree — Decree, if 
continues to be a first charge on tenure. — ^When 
the plaintiff in a suit for rent is shewn to have 
been the landlord at the date of the suit and also 
at the date of the decree, both suit and decree would 
clearly be a suit an^ a decree tmder the Bengal 
Tenancy Act. As provided in s. 170 of the Bengal 
Tenancy Act, no claim can be preferred under 
s. 278, Civil Procedure Code, when such a decree 
is put in execution. The fact that the plaintiff sold 
his interest in the tenure subsequently to obtaining 
the decree, would not prevent him from obtaining 
the benefit of s. 66 of the Act. Hem Chunder 
Bhunjo V. Mon Mohini Dassi, 3 C. W. N, 604, 
overruled. Khbtba Pal Singh Boy v. Ebitabtha- 
MOYi Dasi (1906) . . IOC. W.N. 647 

' 8.0. 1. Ii. B. 83 Calo. 668 

8. 170, Bub-B. (S)— Purchaser of a 



tenure, right of, to deposit decretal amount— -In" 
ierest of purchaser void or voidable, — When a tenure 
is advertised for sale the purchaser of the tenure haa 
no right to make a deposit under sub-s. (8) of s. 
170 of the Bengal Tenancy Act and prevent the 
sale, as he ii not a person having an interest in the 
tenure voidable upon the sale. Where a tenure waa 
advertised for sale and the purchaser of the tenure 
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BENQAL TENANCY ACT (VIU OF 

lSS5)-~eaniinued. 

from the tenant against whom the decree for rent 
was obtained was allowed by the lower Court to 
deposit the decretal amount under sub-s. (8) of 
s. 170 of the Bemnd Tenancy Act to prevent the 
sale, the High Court on revision did not set aaide 
the order on the ground that on a former occasion 
under similar circumstances the purchaser had made 
a similar deposit and the decree-holder had with- 
drawn the deposit. Jotikdba Mohan Taoobb v. 
DuBOA Dabe (1905) . 10 C. W. N .488 

B. 178 a), cl. (a), 8. 178 (8), cL (a), 

8. 181. 

See Right op OocuPAircT. 
. 8. 178, 8ub-8. a), ol (aX Bub-B. (8), 



cL (a) — Contract stipulating re-entry on raiyafs 
death-^Validity— Bengal Act VIII of 1869, s, 7. 
— A valid contract of tenancy providing that the 
tenant, a raiyat, should hold the land for his 
lifetime, and that the landlord would have the right 
to re-enter on his death, could be created before the 
passing of the Bengal Tenancy Act. Sucb a onnftract 
does not come within the terms of the provisions in 
cl. (a), sub-s. (7) or cl. (a), sub-s. (5) of s. 
178 of the Hengal Tenancy Act, and is therefore 
enforcible. The contract in this instance having 
been created by a solenamah in 1877 and the tenant 
dying in 1902. — Seld, that the landlord can re- 
cover khas possession. Battl Chandba Chak- 

BAVABTI «. NiSTABIBI DbBI (1905). 

10 C. W. N. 588 
8.0. 1. L. B. 33 Calc. 136 

' 8. 182 — Homestead land of raiif<U — 

Occupancy riQht.-^lt is not required by s. 182 of 
the Bengal Tenancy Act that a tenant in occupation 
of homestead land should be a raiyat in the village, 
in which the homestead land is situated, nor is it 
necessary for him to be the tenant under the same 
landlord as the landlord of the homestead land. 
Ebipa Nath Chakbabfttt v. Sheikh Anxt 
(1906). . •; • 5 10 C.W.N. 944 

. 8. 188 — Co-share r landlords — Sepa- 
rate collection of rent— Suit by all the co-sharers 
for entire rent — Maintainability, — Where it ap- 
peared that some of several co-sharer landlords had 
been collecting their portion of the rent separately 
for 25 years, but there was no division of the tenure. 
Held, that there is nothing to prevent the co- 
sharers from reverting to their original condition, if 
they are all agreed ; and a suit brought by all the 
co-sharers for the recovery of the entire rent is 
maintainable. An arrangement under which frac- 
tional shares of the rent are paid separately 
to different co-sharers does not bind the parties for 
all time, and may be put an end to by the tenants or 
by the landlords* collectively, though not by one of 
the landlords against the consent of the others. 
Ouni Mahamad v. Moran, J. L, J?. 4 Calc. 96 ; 
Gopal Chunder Das v. Umesh Narain Chowdhury 
I. L. R, 17 Calc, 696 s Eaja Promoda Nath Roy 
V. R<^a Ramoni Kantt Roy, 9 C. W, N 64 



BENQAL TBNANCY ACT (VIII OF 

iQWy-^onoluded. 

T^emidL to. SvYAiCA Chabak Bhattaohabta 
V, Akhoy Kvkab Mittbb (1906). 

10 C. W. N. 787 
a. 198. 

See JoiNDBB OP Causes of Action. 

BEQUEST. 

See Hindu Law. 

I. Ii. B. 88 Calo. 1808 

BEQUEST BY WILIi. 

See Stbidhan . I. Ii. B. 80 Bom. 229 

BEQUEST TO IDOIi. 

See Pbobatb and i^k nistbation Act 

8.3. 



BHAOIiL 



See Second Appeal. 

I. L. B. 88 Calo. 200 



BHili OF LADING. 

See CONTBACT . 



I. Ii. B. 88 Calc. 647 



BILL OF SALE. 

See Mebchant Shippinq Act, 57 & 68 
ViOT. Chap. 69. 

BOABD OF BEVENUE. 
See Salb. 

BOHBAY ACT. 



1878— III. 



See Mahlatdabs' Coubts Aot. 

1879— V. 

See Land Betenub Codb. 

1880-1. 

See Khoti Act. 

1887— IV. 



See Gakbling. 

1888-in. 

See Bombay Municipal Act. 

1888-VI. 



50tf QUJABAT TaLUEDABS' ACT. 

— 1901— m. 



See Distbict Municipal Act. 
1904—1. 



See BoHBAY MuKioiPAL Act. 
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30HBAT CITY MUNICIPAIi ACT 
(BOMBAY ACT IH OF 1888). 

See DiSTBiCT Mvi^iciFAL Act. 

I. If. B. 30 Bom. 400 

B. 8, ol. (w), (X), and (y), b. 461— 



Building hye-lau)9 Nos, 40, 42 — Street — Construe- 
tion. — ^The owner of a large plot of ground abutting 
on a highway divided the plot into 19 small plots 
and sold them to different purchasers. These plots 
were mapped out as abutting on the sides of two 
parallel roads, which were marked out as proposed 
TOads. Each of the purchasers of the plots 
entered into a coTenant with the owner to 
keep open that portion of the proposed road, 
• which stood in front of his plot and to 
prepare so much of the road. The question 
arose whether the proposed road was a street within 
the meaning of the City of Bombay Municipal Act 
(Bombay Act III of 1888): Meld, that the 
proposed road would constitute a street within the 
meaning of the City of Bombay Municipal Act 
(Bombay Act III of 1888). Mxtnioipax Commis- 

8I0NEB OF BOHBAY V. M ATHITBABA.! (1906). 

I. li. B. SO Bom. 668 
8. 2^9— Place of public resort- 



Theatre. — A theatre is a place of public resort and 
as such falls within the purview of s. 249 of 
the City of Bombay Municipal Act (Bombay Act 
III of 1888). Empeeob r. Dwabzadas (1906). 

I. Ij. B. 30 Bom. 892 

88. 410 a), 24, Sch. D. (4)— ProAtSi- 



tion of sale offish except in a market — Sale from a 
basket placed on the Chowpatti foreshore — Sale 
from a vessel — Private market — Onus of proof — 
City of Bombay, limits of— Bombay General 
Clauses Act (Bombay Act I of 1904J, s. 3 flOJ.— 
The accused, a fisherwoman, was charged under 
8. 410 (1) of the Bombay City Municipal Act 
(Bombay Act III of 1888) with selling or exposing 
for sale without a license from the Municipal Com- 
missioner fish intended for human food, on the Chow- 
patti foreshore, in the City of Bombay. The sale 
was from a basket, which the accused had placed 
on the sand, at some distance from the water, be- 
tween the high and low water mark. The fish sdid 
was fresh fish and was brought from one of the boats 
then in Back Bay. The Presidency Magistrate 
acquitted the accused on the grounds that (1) the 
Bombay City Municipal Act did not apply as the 
place of sale was outside the limits of the City of 
Bombay as laid down in the City of Bombay Muni- 
cipal Act ; (2) s. 410 of the Act had no appli- 
cation because the place was a private market 
established from .time immemorial ; and (3) the sale 
fell within s. 410 (2) of the Act. On appeal 
against this order of acquittal, by the Qovemment of 
Bombay*. JECeld, reversing the order of acquittal 
and convicting the accused, that the accused was not 
protected by s. 410 (2) of the Bombay City 
Municipal Act (Bombay Act III of 1888;, since it 
was impossible in the present case to say that the 
fiah had been sold from a vessel, when as a matter 
of fact it hx^ been sold from the basket on the shore, 
it having been brought from the vessel, which was 



BOMBAY DISTBICT MUNICIPAIi ACT 
(BOMBA7 ACT IH OF 1901). 

in the water. Meld, also, that the onus of proving 
that the place in question was a *' private market" 
lay upon the accused. Meld, further, that the 
Bombay City Municipal Act (Bombay Act III of 
1888) applied to the spot in question, because it 
came within the expression *' City of Bombay " as 
defined by the Bombay General Clauses Act (Bombay 
Act I of 1904). Empeeoe v. Budhoobai (1905). 

I. Ii. B. 80 Bom. 128 



District Municipal Election Bules, 

Rule IS — Plaintiff^ candidate for election as Coun* 
cillor — Plaintiff*s name not published in the list 
of candidates — Beceiviny Officer — Suit against 
Municipality — Declaration — Injunction, — The 
plaintiff offered himself as a candidate to 1)0 elected 
a Councillor in the Municipal elections, but his name 
was not included in the list of candidates published 
by the Receiviufr Officer appointed by the Collector 
under Rule 13 of the District Municipul Election 
Rules. Tie plaintiff thereupon brou<.:ht n suit 
against the Municipality for a declaration that he 
was entitled to be ekcted a Councillor at the 
elections and for an injunction restraining the 
Municipality from holding the elections without 
accepting him as a candidate and without receiving 
the votes of his voters. The first Court rejected the 
plaint on the ground that it disclosed no cause of 
action. On appeal by the plaintiff the Judge 
reversed the order and remanded the proceedings 
for decision of the suit according to law. On 
appeal by the Municipality, Meld, reversing the 
order of remand, that the suit for a declaration 
against the Municipality could not lie because the 
Municipality neither denied nor was interested to 
deny the character or right which the plaintiff 
sought to establish. It was the officer mentioned in 
Rule 18 of the District Municipal Election Rules 
that was concerned with that question and over him 
the Municipality had no control. The claim for an 
injunction could not be sustained against the Muni- 
cipality, when it had done no wrong and had proposed 
to proceed in accordance with the District Municipal 
Act and the rule, so far as they relate to it. Subat 
City Mitnicipality ©. Chfnilal (1906). 

I. Ii. B. 80 Bom. 409 

BOMBAY QENEBAL CLAUSES ACr 
(BOMBAY ACT I OP 1904). 

See Bombay City Municipal Act. 



BOMBAY HIGH COUBT. 

See Lbttbbs Patent. 

See Native States. 



10 C. W. N. 185 
10 C. W. N. 861 



BOMBAY IiAND BE VENUE CODE 
(BOMBAY ACT V OF 1879). 

- 88. 56, 67, 158 — Arrears of assess^ 



fluent — Forfeiture by Government — Mortgage-^ 
Land in possession of the occupant— Be-grant by 

ca 
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BOMBAY IiAKD BEVENUE CODE 
(BOMBAY ACT V OF 1879)-- conelmded. 

OovernmetUio the occupant — Suit by mortgagee 
to recover poseeesioH^Squitiee ariHng out of the 
conduct of the parties. — Forfeiture ordinarily im- 
plies the lo08 of a legal right by reason of some 
Di«ach of obligation. When arrears of assessment 
are levied by sale, then s. 56 of the Land Bevenue 
Code (Bombay Act V of 1879) in pursuance of an 
obvious policy, empowers the Collector to sell " freed 
from all tenures, incumbrances and rights created by 

the occupant or any of his predecessors • in-title 

or in anywise subsisting against such occupant." 
Should the Collector otherwise dispose of the occu- 
pskucy, the section affords no such protection, and the 
legal relations must be determined by reference to 
the ordinary law. So judged, the effects of a for- 
feiture and the subsequent acquisition of the forfeited 
property are subject to the control of equities aris- 
ing out of the conduct of the parties. Balkrishna 
Vasudev v. Madhavrav Narayan, I. L. S, 5 Bom, 
78, followed. Aholak Bavbohaio) v. Dhondi 
(1906) . . I. Ii. B. 80 Bom. 466 

BOMBAY PBEVENTIOE* OF OAMBL- 
INQ ACT (BOMBAY ACT IV OF 1887). 



See Gamblino« 



L Ii. B. 80 Bom. 848 



BOKA FIDE 
VALUE. 

See Will 



PUBCHASEB 



FOB 



10 C. W. N. 662 



BOND. 



See DlSQUALZFIBD Pbopbibtob. 

Guardian and Warde Act f VIII of 



1890), S8. S4, 35, 86 and 87—Minor^Chtardian 
— Administration hond passed to Judge — JR^usai 
of the Judge to assign — Appeal. — No appeal lies 
from an order passed by the District Judge under 
s. 85 of the Guardian and Wards Act (YIII of 1800) 
declining to assign the bond. A bond under s. 84 of 
the Guardian and Wards Act (YIII of 1890) is 
to be given to the Judge of the Court to enure for 
the benefit of the Judge for the time being, with or 
without sureties as may be prescribed, engaging duly 
to account for what the guardian may receive in 
respect of the property of the ward. There is 
nothing in the section or in the form, as given in the 
schedule of the High Court Circular Orders, which 
suggests that the bond ceases to operate either on 
the death of the guardian or of the ward or on the 
cesser or otherwise of the guardianship, so that a 
right of suit would still continue notwithstanding 
the happening of these events. The District Judge 
can in his discretion under such circumstances assign 
such a bond to a proper person. Ganpat v. Anna 
(1905) . . . , I.I1. B. 80Bom.l64 

Altering a document — Material alter- 



ation, — Any change in an instrument, which causes 
it to speak a different language in legal efPect, from 
that which it originally spoke, which changes the legal 



B OJSTD — concluded. 

identity or character of the instrument either in its 
terms or the relation of the parties to it, is an 
alteration, which will invalidate it against all 
parties not consenting to the alteration. It is of 
no consequence whether the alteration would be 
beneficial or detrimental to the party sought to be 
charged on the contract Where after a bond had 
been executed by Hhe first defendant and delivered 
to the plaintiff, the name of the second defendant 
was added as an executant without any authority 
from him and without the assent of the first defend* 
ant. Seld, that this was such an alteration in the 
deed as would vitiate it against the first defendant 
Held, further, that the plaintiff was not entitled 
to succeed on the iMtsis of the original consideration 
and to rely on the altered bond as proof of ac- 
knowledgment. Master v. Miller, 1 Sm. L, C. 
767 filth Bd.) 2 R. R. 899 i Caries v. Tattersal, 
2 M. and Or. 690 : 10 L. J. C. P. 187 ; Dodge v. 
PringU, 29 L. J. B». 115 i In re Howgate and 
Oshorn's Contract, 1 Ch. 451 ; Gogun Chunder 
Ghose V. Dhoronidhur Mundul, L L. R. 7 Cale. 
626 ; Davidson v. Cooper, 13 M. and W, 343 / 
67 R, R. 638 ; Gardner v. Walsh, 5 E, and B. 
88 ; 24 L. J. Q. Jr. 285 i Karaam AH v. Narain 
Singh, 2 Punjab L. R, 107$ Motilal Shaha r. 
Monmohun Gossami, 5 C. W. N. 86$ Atmaram v. 
Umedram, I. L. R, 26 Bom, 616 ; Subrahmania 
Ayyan v. Krishna Ayyan, I, L. J?. 23 Mad, 187 ; 
Mangal Sen v. Shankar Sahai* I* L, R, 25 All, 
5S0 ; Alderson v. Langdale, 3 B, and Ad. 660, 
referred to. GoUB Chandba Das a, Pbasanva 
KUHAB Chakdba (1906) I. Ii. B. 83 Calo. 812 
B.0. 10 C. W. N. 788 

BBEACH OF CONTBACT. 

Procuring breach — Knowledge of the 

contract — Suit for damages. — ^Ina suit to recover 
damages for procuring a breach of contract, the 
plaintiff must establish not merely that the defen- 
dant procured the other defendants to commit a 
breach of contract, but that he did so knowing 
that there was that contract PAin)irBANO v. Naott 
(1906) . . I. Ii. B. 80 Bom. 698 



BREACH OF THE PEACE. 



See Cbikinal Pboobdubb Codb (Act V 
OF 1898). 
. Dispute concerning land — Criminal 



Procedure Code (Act V of 1898), s. 145 'fT) — 
Initiatory ord^r— Omission to state therein 
specific grounds for the apprehension of a likeli- 
hood of a breach of the peace-Sxpress reference 
in the order to a police report containing suffici' 
ent grounds for such apprehension-^Sufficiency of 
statement of grounds, -Where an initiatory order 
under s. 146 (1) of the Criminal Procedure 
Code was drawn up in the following terms:— 
"Whereas it appears from the police report, dated the 
28rd January 1906, that there exists a dispute, which 
is likely to cause a breach of the peace, between the 
abovenamed parties for the possession of 2 bighaa 
and 18 cottahs in three plots of land ... it is 
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BBEACH OF THE FBACE^concluded. 

ordered that the said parties do attend, etc." — and 
the police report set out sufficient grounds for the 
apprehension of a likelihood of hreach of the peace. 
Held, that the order was not defective, because it 
was not self-contained and did not state in express 
terms the grounds upon which the Magistrate was 
«atisfied that a dispute likely to cause a breach of 
the peace existed, when such grounds appeared in 
the police report on which the order was founded and 
to which it made reference in express terms. Qolack 
Ckundra Pal v. Kali Charan De, I, i. 5. IS Calc, 
176 ; Dhunput Sinffh v. Chatterput Singh, J. L. B. 
20 Calc. 413, approved of. Khosh Mahohbd 
i^iBKAB V. Nazib Mahomed (1906). 

I. li. B. 83 Calc. 352 

BBEACH OF TBUST. 

See Cbikikal Pboobdubb Codb. 

I. Ii. B. 30 Bom. 49 
BUILDINO. 

' Deviation — Demolition — Plan — J2tf- 



asaessment of premises including portion ohjecte.d 
i(y— Prosecution — Magistrate, discretion of — Cal- 
cutta Municipal Act (Bengal Act III of 1899J — 
Jurisdiction of the Sigh Court to set aside the 
order.-^The petitioner completed certain additions 
to his premises in August 1602, deviating to some 
extent from the sanctioned plan and he also erected 
a cooking-shed at the beginning of 1908 without per- 
mission. A part of the premises was re- valued and its 
assessment increased, in March 1903, in consequence 
of the improvements made including the deviations. 
In May 1903 a prosecution was instituted agunst 
him in respect of the cooking-shed only, and an 
order for partial demolition passed in August of the 
*tame year. The rest of the premises was re-assessed 
in September 1904 at a higher rate on account of 
the improvements. In February 1905 a notice was 
served on the petitioner to show cause why the 
additions, which were not in accordance with the 
sanctioned plan, should not be demolished, and an 
order was made by the Magistrate in August 1905 
directing the demolition of such portion of the 
premises:— J9>2(;, that under s. 849 of the Calcutta 
Municipal Act it is discretionary with the Magistrate 
to pass an order of demolition or not, and that, 
'Under the circumstances of the case, the order was 
not a fair or proper one and coaUl be set aside by 
the High Court. Abdul Sambd r. Cobpobation 
ow Calcutta (1906) . I. L. B. 33 Calc. 287 

BUBDEN OF FBOOF. 

See Act I of 1900. 

See Dbvasthan Committee. 

I. Ii. B. 30 Bom. 508 
See Eyidbncb Act . 10 C. W. N. 33 
See Gipt • • I. Ii. B. 30 Bom. 578 
See LAinoLOBD Ain> Tenant. 
S§$ Mahombdan Law. 

See Bbtbnub Salb Law. 

10 C. W. N. 137 



BUBDEN OF TTLOOF—concluded. 



Inventions and Designs Act (V of 1888 J 

— Bule issued under s. 80 on respondent^^Bespon* 
dent shewing cause hg affidavits — Issue directed to 
he tried — Onus of proof at trial. — The applicant 
obtained a rule under s. 30 of the Inventions and 
Designs Act, calling upon the respondent to show 
cause that he had not acquired an exclusive privilege 
in a certain invention. The respondent showed cause 
agidnst the rule by affidavits, but the Court, instead of 
discharging the rule, directed the issue to be tried. 
Seld, at the trial, the onus of proof lay on the 
respondent. In thb matteb of Albxandeb Gbay 
(1906) 10 C. W. N. 986 

- Broker— Want of authority. — In order 



to make a broker liable on the ground of want of 
Buthority, the onus is upon the plaintiff to affirm- 
atively prove such want of authority. Bissesbub 
Dabs v. Johann Smidt (1906) . 10 C. W. N. 14 



BUBNINaaHAT. 

See Gbant 



I. Ii. B. 33 Calc. 1290 



. Acquisition hg Government— 'Compen' 

sation — Bespective claims of Municipality and 
owner of the soil — Dedication of user — Extinction 
of use^Beverter to owner — Market-value of 
burning ground — Bengal Municipal Act (Bengal 
Act III of 1884), s, SO^Construction^** Land " 
— ** Qhatt " — Meaning of — An owner of lands may 
appropriate land to public use and yet retain in 
himself all such rights in the soil as are compatible 
with the full exercise and enjoyment of the public 
use to which the property has been devoted, and it 
is not essential to constitute a valid dedication that 
legal title should pass from the owner. Nor is it 
inconsistent with an effectual dedication that the 
owner should continue to make any and all uses of 
the land, which do not interfere with the uses for 
which it is dedicated. Held, in respect of land, 
which had not been expressly dedicated, but was 
used by the public as a burning ground, that the 
circumstances of the case showed that the owner 
made a dedication of the user of the property for 
the purposes of a burning ground, such dedication 
to remain in force only so long as the property 
continued to be used as a burning ground. When 
the sole use to which property had been dedicated 
becomes impossible of execution by reason of a 
statutory acquisition and compulsory use for pur- 
poses inconsistent with the original dedication it 
reverts to the dedicator or his representative. 
Although it Is an essential element of a good dedica- 
tion that it should be irrevocable, nevertheless when, 
after a valid dedication has been made, the use for 
which the property is dedicated becomes impossible 
of execution or the object of the use wholly fails, 
theie is an abandonment in consequence of which 
the rights of the public therein fail and a reversion 
takes place, the dedication being taken to have 
spent its force when the use ceases. Monmotha 
Nath V. Secretary of State, 1 C. W. N. 698: *• ^. 
i. J2. 24 I. A. 177 1 L X. B. 25 Calc. 194, 
distinguished. Unlike the load-land, which was 
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BUBNING GKAT^^onoluded. 
acquired by the Collector in the above case, the 
, )>nmmg ground in this case, treated as such, had a 
market-value, which had been actually assessed. 
Therefore the person, who was proved to be the 
owner of the soil, was entitled to the compensation 
assessed. The word sf^at in s. 80 of the Bengal 
Municipal Act does not include a tract of land used 
as a burning ground. The sub-soil under a ffhat does 
not vest in t^e Municipality under n. SO of the Bengal 
Municipal Act ; but the ffhat itself does. The 
Legislature by enacting s. SO intended that such 
rofids, etc., as are private property or are main- 
tuned by Government or at the public expense 
should not vest in the Municipality. Chaibbcav, 

HOWBAH MUNICIPALITS V, EhBTBA KbISHNA 

Mittbb(1906) . , . 10 C.W.N. 1044 
S.C. I. li. B. dS Calc. 1290 



BUSTEE liAND. 
valuation of. 

See Calcftta Municipal Act, s. 657. 

10 C. W. N. 289 

BYE-IiAWS. 

See Bombay Mfnicipal Act. 



CAIiCUTTA MUNICIPAIi ACT. 

See Bfildino . L Ii. B. 83 Calc. 287 

BB. 408 and bl^^NoUce pending 



litigation.^ Directions given in a notice under s. 408 
of the Calcutta Municipal Act (Cengal Act III of 
1899) to the owners of property, daring the pendency 
of litigation in respect of that property, cannot be 
said to be lawfully given, if it is not open to the 
owners at that time either individually or collectively 
to alter the property by carrying out the improve- 
ments mentioned in the notice. Poobna (-hand 
Bubal u. Cobpobation op Calcutta (1905). 

I.I1.B. 33Calc. 699 

• — B. 44 9 — D etnolitio n — Deviation from 

sanctioned plan — Building in existence before 
sanction — Sanction not relating to such building.^ 
S. 449 of the Calcutta Municipal Act does not give 
authority to the Magbtrate to direct the demolition 
of the whole or any part of a building, which was in 
existence before the sanction was given, but only of 
a building erected in contravention of the plan 
submitted to and sanctioned by the Corporation. 
Htah v. Cobpobation op Calcutta (1906). 

L Ii. B. 33 Calo. 646 

8. 557, cIb. (a) and (d)— Acquisition 

of land for Municipality — Market-value, pre' 
sumption as to — Applicability — " Re^assessment,^* 
meaning of ^** District,** meaning of—hustee 
land, valuation of-^-Owner and tenant's interests. 



CAIiCDTTA MUinCIFAIi AOT-^coneluded^ 

— The performance by the] Chairman of the Corpo- 
ration of the duties of a Collector under cl. (a) of 
8. 557 of the Calcutta Municipal Act is not a 
condition precedent to the applicability of 
the provisions of the other clauses of the section. 
Where, therefore, land was acquired in Calcutta for 
the Municipality, but the Chairman did not act a» 
Collector in the proceedings : Held, that this 
would not prevent tiie application of the presump- 
tion under cl. (<Q of the section that the mark^ 
value is 25 times the annual valuation of the pro« 
perty as entered in the assessment book prescribed 
by the Calcutta Municipal Act. The term " Und ** 
as used in s. 557, cl. (d), includes " bustee " land. 
The term " district " as used in the proviso to that 
section is equivalent to the term " wawl." The term 
" re-assessment " in the same proviso signifies re* 
valuation and not reimposition of rate or tax. Valu- 
ation does not mean merely the amount of the valu- 
ation, but covers the whole process or act of valuation. 
Where, therefore, a substantial part of the act of 
assessment or valuation was completed before the 
commencement of the present Act» it cannot be caid 
that there was a re-assessment after the commence- 
ment of the Act, merely because the valuation did 
not become final within the meaning of s. 163, cl. (1), 
until after the commencement of the Act. Corpora* 
tion of Calcutta v. Bhupati Roy Chowdhry, J. L, 
R. 26 Calc. 74, 77, referred to. Held, that there 
has been no re-assessment made after the commence- 
ment of the Act for Ward No. X, as the valua- 
tion for that ward had been made before the com* 
mencement of the Act, though it came into opera* 
tion on the 1st April 1900 and under s. 7 of tho 
present Act, is to remain in force till the 31st March 
1906. Therefore the presumption under s. 657, 
cl. (d), does not arise wiUi reference to land in that 
ward. In assessing compensation payable to owners 
of bustee land in Calcutta acquired on behalf of the 
Municipality : Held, that the proper method of 
valuing such land was to ascertain the value of the 
land and huts as a whole, and deducting therefrom 
the value of the huts of which the tenants were the 
owners, their tenancy (being a tenancy-at-will) 
having practically no' market value, Sbcbetabt 07 
State fob India «. Belchahbebs (1906). 

10 C. W. N. 289 
8.0. 1. Ii. B. 33 Calo. 896 

CANTONMENT PBOPBBTY. 

Orani — Notice of resumption — Offer 

of compensation — Condition precedent — Notice ta 
one of three executors — Joint occupants.^ A. 
ertain plot known as No. 1, Queen's Gardens, situate 
within the limits of the Poena Cantonment, was in 
the year 1862 granted by the Commander-in-Chief of 
the Bombay Army to one Edalji Nasarvanji Colaba-^ 
vala under the terms of a Qeneral Order, dated the 
31st July 1856. The 14th clause of the said General 
Order was in these terms': — '* Permission to occupy 
such ground in a military cantonment confers no 
proprietary right, it continues the property of the 
State. It is resumable at the pleasure of Govern- 
ment, but in all practicable cases one month's notice 
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CANTONMENT PBOPEBTY — concluded. 
of resumption, will be given, and the value of the 
buil^ngB which may have been erected thereon, as 
estimated by committee, will be paid to the owner." 
After the grant the grantee erected a bungalow on 
the plot, and in the year 1874 sold the bungalow and 
all his interest in the land to Hari Bavji Chiplunknr, 
who died in the year 1896 leaving a will under which 
he appointed defendants Nos. 1 -3 as executors. On 
the 19th October 1903 the Military authorities gave 
to defendant No. 1 a notice requiring him to deliver 
possession of the land to the Cantonment Magistrate 
on the Ist December following. I'he notice further 
stated that Government was prepared to pay defendant 
No. 1 ftl6,500 as compensation for all the buildings 
standing on the land, or if the defendant disputed 
the said amount, then such amount as may be deter- 
mined by a Committee of Arbitmtion, and that on 
defendant's failure to comply with the terras of the 
notice a suit in ejectment would be filed. The de- 
fendants having failed to comply with the notice, 
the Secretary of State for India in Council brought 
the present suit in the year 1904 to recover possession 
of the land, claiming that ** there is a right of re- 
sumption, which is presently exercisable." Defen- 
dants Nos. 1—3 denied the right and contended that 
the notice of resumption was not proper, and that the 
plaintiff had no right to resume, the value of the 
buildings being |not estimated by a committee. De- 
fendant No. 4, who was a lessee of defendants Nos. 
1 — 3, expressed his willingness to abide by the orders 
of the Court as to giving up possession. The Judge 
having dismissed the suit on the ground that the 
notice to g^ve up possession was not proper and was 
not given to the proper parties, the plaintiff appealed. 
Held, reversing the decree, that the General Order 
stated in terms as clear as possible that no proprietary 
right was conferred by reason of a permission to 
occupy the ground, which alone was granted, and that 
the ground continued the property of the State and 
was resumable at the pleasure of Government. Meld, 
further, that the notice of resumption was not a con- 
dition precedent to the right of resumption. Even 
assuming that notice was a condition precedent, that 
provision had been satisfied by giving notice to one 
of the three executors, who were Joint occupants. 
The provision as to notice was nothing more than a 
statement of what will be done, when practicable, 
for the purpose of saving the occupant from such 
inconvenience as an immediate resumption might 
involve. Held, further, that though the value of the 
buildings erected had not been estimated by a com- 
mittee, it was not a condition precedent to resump- 
tion, though, no doubt, the right to that payment 
would arise on resumption. Secretary of Utate v. 
Jaffan Prasad, I, L. R. 6 All. 148, distinguished. 
Secbbtaby op State tor India v. Vahanabav 
(1905) . . . L Ij. B. 80 Bom. 137 



CASTE DISABILITIES REMOVAL ACT 
(XXI OF 1860). 

8. 1— Act VIII of 1390, s. 17— 

Hindu Law — Guardian and minor — Right of 
Hindu mother to be guardian of her infant 



CASTE DISABILITIES BEMOVAL ACT 

(XXI OP lS60)'-eoncUded. 
daughter.—ln the absence of any special reason to 
the contrary a Hindu mother hiu a better right to 
the guardianship of her infant daughter than the 
Infant* 1 paternal grandfather, and this right is not 
taken oway by the fact that the mother has been 
outca«ted. Kanahi Ram v. Biddya Ram, I. L. R, 
1 All., followed. Kaulssba v. Jobai Kasauk- 
DHAN (190>) . . I. L. B. 28 All. 283 

CATTLE TRESPASS ACT (I OP 1871), 
SB. 20, 22. 



. BB. 40, 22 — Appeal lies against order 

made under s. 19 of the Cattle Trespass Aet.^ 
By s. 4 (oj of the Code of Criminal Procedure, the 
word < offence ' includes an act in respect of which 
a complaint may be made under s. 20 of the Cattle 
Trespass Act ; and a person against whom an order 
under s. 22 of the Cattle Trespass Act is made is a 
** person convicted on a trial ** and is entitled to 
appeal under s. 407 of the Code of Criminal Proce- 
dure. In the matter of Poxnusami (1901). 

I. L B. 29 Mad. 617 



CAUSE OP ACTION. 

See CiTiL Proobdube Code, s. 26. 

10 C. W. N. 503 

See COMLPANIBS Aot, 8. 58. 

10 C. W. N. 903 

See Lettbbs Patknt. 

1. L. R. 28 AIL 167 

See Limitation Act (XV of 1877), 8ch. 
II, AttT. 142. 

L L. B. 33 Calo. S2I 

See MrsjoiNDBB • I. L. B. 33 Calc. 387 

Sfie Res judicata. 

I.L.B. 33Calc. Si9 

See Secbbtaby of Stat*. 

I. L. B. 33 Calc. 669 

Slander of title — Cause of a?tion-^ 



Damages — Counterfeiting trade-mark — Allegation 
to the Collector of Customs — Deteniion of goods in 
consequence hy the Collector — Action of Collector 
whether a judicial proceeding — Merchandise 
Marks Act (IV of 1889 J.— Ihere »»eie allegations 
in the plaint (a) that the defendants were interested 
in putting a stop to the sale of goods imported by the 
plaintiff, (6) tha*. when the same were in the Calcutta 
Customs House, the defendants with intent to injure 
the plaintiff had falsely alleged to ihe Collector of 
Customs that the marks on those goods were an 
imitation of somebody else's, (c) that the defendanu 
had thereby induced the Collector to detain the goods 
in the Customs House a«id.had also persuaded and 
induced the Collector to make an ex parte order that 
the plaintiff's marks were a fnudulent imitation 
and {d) that in consequence the plaintiff had s iffered 
special damage. Held, that the plaint did disclose 
a cause of action and should not have been rejected. 
Ratcliffe v. Evan», L, R, 2 Q. B, 624 ; 
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OAVSB OP AOnOlSr-^^welmded. 
White V. Jf«ZZt», fl895J A. C. 154, referred to- 
MACLBAir, C. J.— Thi« was virtually a case of 
alander of title, and in order to rocceed, the plaintiff 
luid to show that ihe statements of the defendants 
were false, malicious, and that he hadsoffered special 
damage. Here, though malice had not been speci* 
flcally pleaded, it was undoubtedly to be impUed 
from the nllegations (a) and (ft). In any case, the 
juit should not have been dismissed, on this account, 
but the plaintiff ought to have been allowed to plead 
special damnge. Sale. J, - No question arose in this 
case as to the legality of the Collector's action. More- 
over, the finding of the CJolltctor was not a judicial 
act and the plaintiff was entitled to disregfard it so for 
as his right to sue in the Civil Court was concerned, 
and he was not bound to move the higher executive 
authorities to have the finding set aside. Nsia 
Chand «. Wallace (1906). 

10 C. W. N. 107 

CEBTIFICATE. 

See Appeal to Pbivt Council. 

Public Demands Reooter^ Act (Bengal 

Act I of 1895, amended by Bengal Act I of 1897 J 
w. 7, 15, 17, 19, 20, Sl-^Sale^Suit^Civil 
Procedure Code (Act XIV of 1882J, s. ;9^.— The 
mere fact that a greater sum is claimed as due in a 
certificate made under the Public Demands Recovery 
Act does not render the certificate and notice bad so 
as to exclude the operation of the rule of limitation 
laid down in s. 16 of the Act A certificate can 
only be modified on such a ground provided that a 
suit for such purpose is not barred. 6. 19 of 
Bengal Act I of 1896 as amended by Bengal Act I of 
1897 makes s, 244 of the Civil Procedure Code 
applicable to proceedings in execution of a certificate 
made under the Act Ram Taruck Razra v. DiU 
umr Ali, I. L, J2. ii9 Calc. 94 (notej ; Janki 2)a9 
v. Ram Qolam Sahu, 6 C. W, N, S31, and Bamrup 
Sahay v. Khusal Mieeer, 6 C. W. N, 630, 
distinguished. Where a sale in execution of a certi- 
ficate is sought to be set aside, not on the ground of 
invalidity of the proceedings anterior to execution, 
which are the foundation of the sale, but on the 
ground of irreg[ularity in the execution proceedings, 
the judgment^iebtor must proceed under s 20 
of the Act, and s. 244 of the Civil Procedure 
Code bars a separate suit The procedure prescribed 
by s. 81 of Act I of 1896 for the service of 
notice under s. 10 of the Act should be strictly 
followed. Umbd Ali Bhutak «. Baj Laxsmi Dbbta 
(1»06) . L I.. K. 88 Calc. 84 

CEBTIFICATE OF BAIiE. 

Ste Public Deicanbs Bbcotbby Act 
^ ^ 10 C. W. N. 180 

See Sals . . 10 a W.N. 968 

CESS ACT. 

" certificate issiied under. 

See Saib . 10 C. W. isr. 968 I 



csssEa 

^mAbwabs . I. Ii. B. 88 Calc. 688 

CESTUI QUE TBU8T. 

See Tbvstbe. 

CHARGE. 

See MOBTGAGB I, L. B. 88 Calo. 92 
See Tbust . I. Lw B. 28 AH. 678 

CHABITABLE SOCIETY. 

See Act XXI op 1860, s. 20. 

CHABITABI.E TBUST. 

See Civa Pboobdubb Code , 

See llAHOMEDAif Law. 10 C. W. N. 449 

CHaBITY, PUBLIC. 

See Civil Pbocbbxtbe Code. 

I. Ii. B. 28 All. 608 

^^^P^lS ^'''^ ^""^ ^"^ ^ ^^-^ 

-B.14. 

See Copybight. I. L. B. SB. Calc. 571 

-B.14. 

See COPIBIGHT Act, s. 6. 

IOC. W.N. 184 
See Ceiminal PBocBDrBE Codb. 

■ -B. 15. 

See Cbiminal Pbocbdube Code (Act V 
OP 1898), ss. 208, 4874.489. 

I. L. B. 88 Calc. 1282 



-8. 15. 



See Lettebs Patent pob Bohbay High 
COXTBT, CL. 13 . 10 C. W. N, 185 

See Possession . I, L. B. 88 Calo. 88 
L Ii. B. 88 Calc. 68 



8. 15. 



See Tbanspeb op S171T. 

I. !>. B. 28 AH. 246 

CHAUKIDABI CHAKBAN ACT (BEN- 
OAIi ACT VI OF 1870). 

--— — — 8. fS—Trane/er of resumed land-^ 
Right of zamtndar within whose estate lands geo* 
graphically situate—Right ofzamindar with whom 
settlement made under Beg, VIII of 179$, s. 41 — ^5 
48 of Bengal Act VI of 1870 does not require that 
chowkidari ehakran lands should be transferred to 
the zamindar of the estate within which they are geo- 
graphically situated, but to the tamindar of the estote 
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CHAUBirDABI CHAKBAN ACT 

(BENGAL ACT VI OF l&IO)' concluded, 

to which the lands appertidn and of which they form a 
part and parcel. Pbatap Kabaiit Muebbjbb o. 
Sbcbbtabt OB Statb fob India (1906). 

10 C. W. N. 687 
8.C. I.Ij.'EL 33 Calc. 880 

-8. bO-^Reiumption and trantfer to tamin* 



dar-^Chowkidari land, if pari of estate — Purchaser 
of estate at revenu€»sale — Title to chovohidari land 
— Regulation VIII of 1798, e. 41, - V\ hen chowki- 
dari chakran land is reenmed and transferred to the 
lamindar under s. 10 of Bengal Act VI of 1870, sach 
land becomes detached from the parent estate, and 
the samindar holds it under a different title from his 
other malgutari lands. A purchaser of the parent 
estate at a revenae lale a^qoires no title in tne re- 
sumed chowkidari land. A. 41 of Beg. VIII of 
1708 has been impliedly repealed in districts or parts 
of districts to which Bengal Act Vi of 1870 has 
been made applicable. Kashim Subik o. 
Pbosubno Kumab Mukbbjbb (1906). 

10 C. W. N. 588 
8.C. I. Ii. B. 83 Calc. 686 



CHAUKIDABI CHAKBAK IiANI>, BET- 
TTiy.MViNT OF. 



. Person entitled to settlement — Estate 

or tenure within which lands are situate — Bengal 
Act VI of 1870, s. 48.— Adhere chankidari 
chakran lands had, although sit^iated geographically 
within the ambit of one estate, been allotted at the 
time of the permanent settlement to another estate in 
pursuance of, and in accordance with, the proTisions 
x>f s. 41 of Kegulation VIII of 1793, and were 
transferred by the Collector in pursuance of Bengal 
Act VI of 1870. Seld, that on a true construction 
of s. 48 of the Act, it is not the geographical 
situation of the land that is to be looked into, but the 
transfer is to be made to the lamindar of the estate to 
which the lands appertain and of which they form a 
part and parcel. Pbatap Kabain .Mukbbjbb v. 

5B0BBTABT OF STATB FOli INDIA (1906). 

I. Ii. B. 83 Calc. 890 
B.C. 10 C. W. N. 637 



, Resumption hy Collector and transfer 

of land to the proprietor of the estate — I^ffect of 
such transfer — Village Chankidari Act (Bengal 
Act VIoflSVO), ss. 48, 50 and 51— Regulation 
VIII of 1793, s. 41,— The effect of resumption of 
chankidari chakran lands by the Collector of the 
District under the provisions of Hengal Act VI of 
1870, and subsequent transfer of these lands to the 
proprietor of the estate, is to separate them from the 
parent estate, and to grant a new title in respect of 
them to the proprietor of the estate. S. 41 of 
Begulation VIII of 1798 has been by implication 
repealed in parts of districts to which Bengal Act VI 
of 1870 has been made applicable. Eabhix Shbik 

C. PBASAinVA KUKAB MUBBBJBB (1906). 

L Ii. B. 88 Cale. 596 
8.C. 10 C.W.N. 688 



CHEATING. 

* Penal Code (Act XLV of I860), ss, 

416, . 420 —Deception— Dishonesty— ** Wrongful 
loss** — •* Wrongful gain** — The accused by 
making a false representation that he was an em- 
ployee of the Calcntta Municipal Corporation ob- 
tained rupees ten as subscription from the Health 
Officer of that Corporation towards the funds of a 
charitable society. The money was duly made over 
by the accused to the charity, but he was subsequent- 
ly charged with the offence of 'cheating' and was 
convicted under s. 420 of the Penal Code, and 
sentenced to rigorons imprisonment and fine. Held, 
that the conviction and sentence should be set aside, 
there being no such deception in this case as to caus^ 
'• wrongful loss " or '• ¥nrongf ul gain. " AsHrTOSH 
Malliok o. Empbbob (1905). 

L Ii. B. 88 Calc. 60 

CHITPUND. 

See CoiiPAKiBB Act, b. 4. 



CHUB. 



See PossBSSioK . I. Ii. B. 83 Calc. 88 



CHUB IiAND. 

See LAia>L0BD and Tbkant. 

I. Ii. B. 88 Calc. 



444 



CHUTIA NAGFUB EWCUMBBBBD 
ESTATES ACT (BENQAIi ACT VI OF 
1876 AND V OF le84>. 

See Khobfobh Obabt. 

I. Ii. B. 88 Calc. 868 



8.8. 



See JUBIBDICTION. 

I. Ii. B. 88 Calc. 1066 
Grant hy a disq ualijied proprietor 



— RcUification,— kxt owner of an estate granted 
a khorposh lease in respect *of a portion of 
his estate when snch estate was under the 
management of an officer under the Chota 
Nagpur Encumbered Estates Act : Held, that 
although he was incompetent to grant such 
a lease at the time of grant , yet subsequently when 
he ratified it after the disability ceased, it became a 
valid grant. Boy v. Uam Jbwan (1905). 

IOC W.N. 148 
B.c. I. Ii. B. 38 Calc. 863 

CHUTIA NAGFUB IiANDIiOBD AND 
TENANT PBOCEDUBE ACT (BEN- 
OAL ACT I OF 1879). 
See SBCOiffD Appbal. 

I. Ii. B. 88 Calc. 878 
8.C. 10 C. W. N. 28 

CIVIL AND BEVENUE COUBTS. 
See Act IX op 1872, 8. 69. 
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CIVIL OOUBT. 

See JoiVDBB ov Gafsbs ov Action. 

I. Ii. B. 83 Calo. 001 

CIVIL COITRT8 ACT (XH OF 1887). 

88.15, 18 and 19— 5^t^ Faluation 

Act (VIl of 1887 J, 99. 9 and 21— Valuation 
9uit — Suit for re9tU«tion of conjugal righU— 
Juriediction, - A fluit for , restitution of conjogal 
rights is not a suit which is of necessity ezcloded 
from the jarisd'ction of a Mnnsif. The value of 
saeh a suit^ is^ as a rule, thevaloe, which the plaintiif 
chooses to put opon it> provided that the soft he not 
nnwarrantahly undervalued or overvalued from 
improper motives, Aklemanneeea Bibi v. Mahomed 
Hatem, L L, B. 31 Calc.849, dissented from. Qolam 
Bahman v. Fatima Bibi, L X. B. IB Calo. 232, 
Mowla Newaz v. Majid'un-nieea Bibi, I, L. B, 
18 Calc, 378, Shire v. Shire^ 5 Moo. P. C. 81, and 
XyOrliac v. I/Orlinc, 24 Moo, P. C. 374, distin- 
guished. Shedion Bam v. Tuhhi Bam, I, L. B. 15 
All, 878, Jag Lai v. Rur Narain Singh, J. L. B. 
10 All, 524, Mahahir Singh v. Behari Lai, L L, B, 
13 All, 820, Madho Dae v. Bamji PathaJe, I, L. B. 
IB AIL 286, and Lakshman Bhatkar v. Babaji 
Bhatkar, J. L, B, 8 Bom, 31, referred to. ZAnt 
HvsAiN Khan v, Khubshed Jan (1906). 

I. L. B. 28 All. 546 

8. 17 — Jurisdiction — Proceeding in 

relation to a case — Appeal — Transfer of a district 
from one judicial division to another. — Where a 
certain area is transferred by a Government notifica- 
tion from the jurisdiction of one District Judge, 
into the jurisdiction of a different District Judge, 
an appeal preferred after the date on which the 
notification takes effect must be received and enter- 
tained by the District Judge into whose jurisdiction 
the area from which the appeal comes has been 
transferred. Allah Dei Begam v. Kesri Mai, I, 
L. B, 28 All. 93. Semble, that s. 8 of the Act cannot 
be applied to the case of a fixed deposit in a 
bank, such not being a " security " within the 
meaning of s. 8 (2). Qulbaji Kunwabi «. 
Jagdbo Pbasad (1906) . I. L. H. 28 AIL 477 

CIVIL PBOOBDUBE CODS (ACT XIV 
OF 1882). 

See MoBTOAOE. 

L L. B. 28 All. 418 



-88.2 and 244. 



See Act II op 1901, as. 176, 177 and 193. 
8. 8. — Per Curiam. — The Court of an 



Additional District Judge is a Court under tho Dis- 
trict Judge's administrative control and the District 
Judgeiscompetent to make over to the Additional 
District Judge an appeal, which he had withdrawn 
from a Suboiliuate Judge to whose file it had at first 
been transferred. Bidgamoyee Debya Chowdhrani 
V. Surya Kant Acharya, 9 C. W. N. 705 : s, c. L L, 
B, 32 Calc, 875, commented on. Bakhal Chuhdbb 

TBWABT V, SB0BBTAB7 07 SXATB FOB INDIA 

(1906) . . . . IOC. W.N. 841 



CIVIL FBOCBDUBE CODE 
XIV OF lSS2)'-continued. 



(ACT 



88. 10, 589— PluftZtc religious trust 

'—Advocate-General, consent of—S, 529 not ap* 
plieahle in ease of infringement of an individual 
right, or as against strangers, alienees from 
trustee and trespassers — Trustee de son tort-^ 
Meaning of phrases "direction of the 
Court is necessary for the administration,*' 
and "such further or other relief ins, 539-^ 
Nature of relief— S, 539 not mandatory or restrict 
tive but enabling, permissive and cunmlatite — Belt- 
gious JSndowments Act (XX of 1833), s. 14,- On 
an application to dismiss a suit on the ground that it 
was one coming within the purview of s. 639 of the 
Civil Procedure Code and was not maintainable, the 
consent of the Advocate-General to its institution not 
having been previously obtained. Held, that to bring 
a case within the purview of s. 689 of the Civil 
Procedure Code, the suit must be a representative 
one brought for the benefit of the public and to en- 
force a public right in respect of an express or con- 
structive trust upon a cause of action alleging a bi^ach 
of such trust or necessity for directions as to its ad- 
ministration against a trustee of such express or con- 
structive trust and whether such trustee be so dejure 
or de son tort and for the particular relief mentioned. 
Subbayya v. Krishna, I. L. B. 14 Mad. 186, 
followed. Jugal Kishore v. Lakshman Das Baghu 
Natk Dass, L L, B, 23 Bom. 659, referred to. 
Suits brought not to establi'^h a public right, but to 
remedy a particular infringement of an individual 
right are not within the ►ection. Vishvanath v. Bam- 
bhat, L L. B. 15 Bom. 152, Manijan Bibi v. Khadem 
Eossain, L L. B. 32 Calc. 273, 9 C, W. N. 151, 
Miya Valiulla v. Sayed Bavai, I. L. B. 22 Bom. 
496, Naoroji Maneckj'i v. Duster Kharsedji, I, L, 
B, 28 Bom. 20, Qyana v. Kandasami, J. L. B. 10 
Mad. 375, followed. Jawahra v. Akbar Huuain, L 
L. B. 7 All. 178, Anandrav v, Shankar, L X. B. 7 
Bom. 323, Venkata Chalapati v. Subbarayedu, L 
L, B. 13 Mad. 293, Kalidas Jivram v. Gor Porja* 
ram, I. L, B. 15 Bom, 309, Vengamutha v. 
Pandaveswara, J. L. B. 6 Mad. 15 1, Subbarayadu 
V. Asanali Sheriff, L L, B. 23 Mad. 100, referred 
to. As against strangers, such as alienees from the 
trustee and mere trespasseis holding adversely to 
the trust, the section does not apply. Kazi Hossain 
V. Sagun Balkrishna, I. L. B. 24 Bom. 170, 
Lakshman Das Parashram v. Gunpatrav 
Krishna, I. L. B. 8 Bom, 365, Sheoratan 
Kunwari Y. Bam Pargash, I L. B. 18 All. 227 1 
Hussein Begam v. The Collector of Moradabad, 
J. L. B. '^0 All. 46iBudh Sing Dudhuria r, 
Niradbaran Boy, 2 C, L, J. 431 ; Augustine v. 
Medlycott, I. L. B. 15 Mad, 24 fs Srinivasa Ayyan* 
gar v. Srinivasa Swami, I. L. B, 16 Mad. 81 ; 
Shri Dhundiray Ganesh Deb v. Ganesh, 1, L. B, 
18 Bom,. 721 ; Muhammad Abdulla' Khan v. Kallu, 
I: L. B. 21 All. 187, followed. Sajedur Baja 
Chowdhury v. Oaur Mohon Das Baisnav, I. L. B. 
94 Calc, 418, dissented from. Meaning of the phrases 
" direction of the Court is necessary for the adminis- 
tration" and ''such fmther or other relief" in 
s. 539 explained. Budh Singh Dudhuria v. Nirad* 
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haran Boy, 2 C. X. J, 481, and Jamaluddin ▼. 
Mujtaba Bussaiw, /. X. B. 25 All. 68U followed. 
S. 589 b DOt mandatory, bot enabling and permis* 
sive, cumulative and not reftrictive in its effect/ and 
does not affect any r«gbt of rait, which may exist in- 
dependently of it. If therefore a miit is one, which 
would have been maintainable prior to the enact- 
ment of the corresponding section in the Code of 
1877* it may now be instituted independently of the 
provisions of s. 589, even though it be upon such a 
cause of action and for such relief as is mentioned 
in it. Sathappayyar v. Feria$ami, I, X. B. 14 
Mad, 1 s Thakersey Dewraj v. Hurhhum Nursey, 
I. X. B. 8 Bom. 432 ; Subbayya v. Krishna, L X. H. 
14 Mad, 197 ; l^ajedur Baja Chotcdhury v. Qaur 
Mohon Das Baishnav, I. X. B. 24 Cale. 418 i 
Nellaiyappa Pi I fat ?. Thanyama Naohiyar, I. X. J2. 
21 Mad. 406, followed. Irtoum Das Mulj 
v. Khimji Vullahha Doss, I. X. J2. 16 Bom. 626: 
Lutifunnissa Bibi v. Narirun Bibi, I. X. B. 
It Calc. 83, Sayad Hossain»Mian v. Collector of 
Earia, I. X. B. 21 Bom, 48, Sajedur Baja ▼. 
Baidyanath Deb, I. X. B. 20 Cale. 897, dissented 
from, yeti Bama Jogiah v. Venkaiaeharulu, 
I. X. B. 26 Mad. 60, distinguished. Kalee Charn 
▼. Qolabi,2C.L. B. 128, Qanapati v. Savithri, 
J. X. B. 21 Mad. 16, Sheoratan Kunwari v. Bam 
Baryash, I, X. B. 18 All. 227, Banyasamiy, 
Varadappa, I, X. B. 17 Mad. 466, and Bayhubar- 
dail V. Kesho Bamanyj, I. X. B, 11 All. 18, 
referred to. Scope and history of the section discussed 
and explained. Budbbb Das Mukim v. Choobi Lal 

JonrBBT AND OTHBRS (1906). 

L Ii. H. 83 Calc. 788 
8.0. 10 C. W. N. 581 



s. ll^Biyht of suit of vorsMppBr-^ 

Idolf loooiion of-^Beliyious ceremony, — A suit not 
based upon any right to the property in idols or to 
an office, but upon the plaintiff s rapposed right as 
worshipper to insist on the observance of a ceremonial 
regulation relating to the particular temple, in which 
the idol should be ordinarily located, is not a suit of a 
civil nature and not maintainable in a Civil Court. 
Lose Natu Misba v. Dasabathi Tbwabi (1905). 

10 C. W. N. 506 



8.13. 



See Act XV op 1877, 8. 2, Sch. II, Abt. 
118. 

8. 18 — BeA Judicata. — To support a plea 



of res judicata it must appear from inspection of the 
record that the person whose interest it is sought to 
bind was in some way a party to the si^it. A mort- 
gagor of an undivided share may redeem the entirety, 
yf the mortgagee does not object and may be com- 
pelled to do so, if required by the mortgagee. There- 
fore the fact that a suit for redemption of the entire 
property instituted bv rach a person waa dismissed can- 
not aff^t the right of a co-sharer, who waa not a party 
to that rait. In a suit for redemption it was ordered 
that the mortgagor should recover possession on 
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depositing the mortgage money in the Government 
Ti^asnry. '1 he money was deposited, but before it 
could be made over to the mortgagee, the Sepoy 
Mutiny broke out and the Trearary was looted. 
Held, that the decree having become incapable of 
execution owing to vis major, a fresh rait for re- 
demption was required to give effect to the rights of 
the parties and do justice between them ; and rach a 
rait waa not barred under s. 244 of the Civil Pro- 
cedure Code. Chavdhubi Ahmbd Baksh v. Sbth 
Raghxibbb Dtal (1905) . 10 C. W. N. 115 



8. 18 — Bes judicata in rent suits^^ 

Incidental or collateral issues — Adjudication upon 
title to the land in rent suits, when res judicata in 
a subsequent title #ttt^.— Where in a rait for rent» 
the defendant denies the relationship of landlord 
and tenant and either sets up the title of a third 
person to the land for which rent is claimed, or 
pleads that she is not in occupation of the land or 
that the tenancy which existed has expired, the only 
material issue to be decided in the rait is whether the 
relationship of landlord and tenant subsisted between 
the parties for the period covered by the rait, and the 
issue, if any, raised as to the title to the land is an 
incidental or collateral issue not necessary for the 
decision of the rait : therefore the adjudication on 
this latter israe cannot operate as res judicata in a 
subsequent rait between the parties for the establish- 
ment of title to the land. Srihari Banerjee v» 
Khitish Chandra Boy Bahadur, I. L. B. 24 Calc, 
669, Bun Bahadur v. Lucho Koer, I, X. B. 11 
Calc. (B, C) and Dwarka Nath Boy v. Bam 
Chand Aich, 8 C. W. N, 266 : s.c. I. X. B. 26 
Calc. (F. B.) 423, referred to. But where in a rent 
rait, the alleged tenant denies the plaintiff's title to 
the land and sets up his own title to the same the 
israe as to the title to the land becomes a substantial 
issue in the rait, and the decision of the Court on the 
question of title becomes res judicata in a subsequent 
rait between the parties for establishment of title to 
the land. Baj Krissen Mukerjee v. Badhamadhab 
Baldar, 91 W. B, 849, Badhamadhab Haldar v. 
Monohur Mukerjee, I. L. B. 16 Calc. 756 ; and 
Kasiswar Mukhopadhya v. Mohendra Kath Bhan» 
dari, I, X. B. 26 Calc. 186, referred to. Where in a 
rait brought by the plaintiff against the defendant 
for rent in respect of an allegSi jama of H7, the 
defendant pleaded that he did not hold any separate 
jama of H7 under the plaintiff, but that the landa 
covered by the suit were included in a jama of 
B3d and odd, which they held under the plaintiff^ 
and the Court held that the defendant did not hold 
any separate jama of R7 under the plaintiff and 
the lands of the alleged jama were included in the 
defendant's jama of Bs3 odd: Held, that the 
decision that the lands were included within the 
defendant's jama of ii38 odd, was not necessary 
for the decision of the suit, and consequently could 
not be res judicata in a rabsequent rait brought by 
the plaintiff against the defendant for the declaration 
of his title to those lands and for kh<is possession 
thereof. Sahadbb Dhali v Bam Rvdba Haldab 
(1906) .... 10C.W.N.82a 
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8. 18 — Bes judicata-' SuiL — Where 



after a remand by a higher Court, an iBsne was raised 
and accepted by the parties, and the decision became 
final owing to the almndonment of an appeal, Quare 
—Whether the decision was reijudieaia in a snb- 
seqnent snit notwithstanding that the raising of the 
issaeon remand in the prerions suit might have been 
open to objection. Tibbhvwah Bahadttb Sikgh o. 
Bamsbwab Bazsh Singh (1906). 

10 C. W. N. 1066 

B.C. li. B. 83 I. A. 156 

I.II.B.28A1I.727 

8. 18 — Ites judicata — Two suits 



decided hv same judgment — Appeal in one suit, 
if barred bjf decision in the other suit — •' Former 
suit/* what is — Searing two suits together— ^Irre- 
gularitff, A Mahomedan died leaving two widows. 
Each of them bronght a soit for the recovery of her 
dower from the estate of the husband making the 
other a party defendant One of the widows, M» 
having claimed certain honaes to be her ezclosive 
property, and the other J, denying it, an issue was 
raised in each of the suits as to whether those houses 
belonged to the estate of the husband so as to be 
liable for the dowers claimed or were the separate 
property of M, The two suits were, with the con- 
sent of the parties, tried together and decided by one 
and the same judgment, though two separate decrees 
were made, tne Court holding that the (houses were 
JIf's separate property. J* appealed only from the 
decree in her suit, and it was contended on behalf of 
M, that the judgment in her suit not having been 
appealed from became final, and was a bar to the 
trial of the issue as to the ownership of the houses in 
the appeal preferred by J in her suit. Seld per 
Ohobh, C. J,t agreeing with Habikotok, J, (Bam- 
PINI, J., contra). — That there was no separate judg- 
ment in M*% suit to operate as a bar by way of res 
judicata to the trial of the appeal in J's suit. 
Abdul Majid v. Jewnarain Mahto, L L. B. 16 
Calc, 238, relied on. Balkishan v. Kishanlal, 7. X. 
jB. 11 AIL 148; Gururajammah v. Venkata 
Krishnama, L L, J2. 24k Mad, 850, referred to. The 
two suits ought not to have been heard together. 
The proper procedure indicated. Mabiahkbssa 
BxBBB V. Jotnab Bibbe (1906). 

10 C. W. N. 984 
B.a I. li. B. 83 Calc. 1101 

' One of two joint decree-holders re- 

covering the whole amount liable to the other 
for his share, - Although a payment to one of two 
joint decree-holders of the whole decretal amount does 
not, even when certified, absolve the judgment<^]ebtor 
from liability to the other decree-holder such decree* 
holder ii not bound to proceed against the judgment- 
debtor in execution, but may sue to recover his 
share from the other decree -holder. Soicasundabak 
PiLLAI t). Kbibhnabamt Naidit (1905). 

I. Ii. B. 28 Mad 188 

B, 18 — Bes judicata must be based 

on \the grounds stated in the judgment,— A j^letk 
of res judicata must be based on the grounds of 
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the decision actually stated in the judgment ; and 
where such grounds are unequivocally stated, but do 
not justify the decision, it is not proper or competent 
to substitute something else quite different which 
will justify it to enable one of the parties to found 
a plea of res judicata, Jalasutbav Lakbhici- 

9ABATAK V, BOHM ADBTBBA VbNKATA NaBABIMHA 

Naidu(1905) . . I. Ii. B. 29 Mad. 42 

8. 13 — Bes judicata — Decrees in 

crose-suif on same facts — Appeal against one 
decree onlg-^Decree unappealed no bar to the 
decision of the appeal. — Where cross-suits between 
the same parties on the same facts were tried toge« 
ther and judgment was given on the same day, but 
separate decrees were piused and an appeal was 
preferred against one of the decreea alone : -Seld, 
that the decree unappealed did not operate as a bar 
under s. 13 of the Code of Civil Procedure so as to 
preclude the Appellate Court from dealing with the 
decree appealed against. The doctrine of resjudi' 
cata has no applictiion Vhen the very object of the 
appeal, in substance, if not in form, is to get rid of 
the decision, which is pleaded in bar. Abdul Majid 
v. Jew Narain Matho, 1, L, B, 16 Calc, 238, 
followed. Panohananua Vblan v. Vaithinatha 
Sastbial (1905) . . L Ii. B. 29 Mad 888 

8. IS^Bes judicata--' Of competent 

jurisdiction,* meanina of- Decision against which 
no second appeal allowed, no bar to suit open 
to second appeal.^The words • of jurisdiction com- 
petent' in s. 13 of the Code of Civil Procedure 
admit of the provisions of law relating to appealabi- 
lity being considered in giving effect to the principle 
of estoppel, which ought to be so applied that, so fer 
as possible, Courts of higher jurisdiction are not tied 
down by the decisions of inferior Courts. A decision 
in a previous suit of a small cause nature* in which 
no second appeal is allowed by law is no bar to a 
subsequent suit, in the same Court, which not being 
of a small cause nature is opened to second appeal. 
Subb^mmal v. Huddleston, L L. B, 17 Mad. 
873, overruled. Ahmed v. Moidin, I. L. B, 24 
Mad, 444, overruled. Baja Sinihadri Appa Bow 
V. Bamachandrudu, J. L, B, 27 Mad, 63, over- 
ruled. Namasitagya Qurukkal v. Kadir Ammal, I, 
L, B. 17 Mad, 161, followed. Mussamut Edun v. 
Mussamut Bechun, 8 W, B, 175, referred to. Misir 
Baghobardial v. 8heo Baksh Singh, J. L, B, 9 Calc, 
^9, referred to. Atanabi Gounden v, Kaohahmal 
(1905) .... I. Ii. B. 29 Mad. 195 

88. 18, 102 and 108~Jbtn^ Hindu 



Family — Partition — Suit for partition dismissed 
for default — Fresh suit not barred. — Where a 
suit for partition was dismissed for default and a 
fresh suit was instituted, - Held that the right to en« 
force partition is a legal incident of a joint tenancy, 
and as long as such tenancy subsists so long may 
any of the joint tenants apply to the Court for 
pMtition of the joint property. Nasrat-ullah T, 
Mujib'ullah, I. L. B, 18 All, 809, followed. 
Bibhebhab Dab v, Bak Pbabad (1906). 

I. Ii. B. 28 AIL 627 
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SB. 13, 108, SQe-^Partition tuit-^ 



Preliminary decree — Execution struck off for de- 
fa/ult — Fresh suit, if lies. — ^A previous suit for 
partition brought by the plaintiffs having been com- 
promised, an Amin was appointed to effect a parti- 
tion in terms of the compromise. Subseqnently the 
parties not appearing, the execution proceedings then 
pending were dismissed for default. Held, that a 
fresh suit for partition is not barred by s. IH or 
8. 103 of the Civil Procedure Code. Nasratullah v. 
MujihuUah, /. L. E. IH All, 309, 813, followed. 
Soni V. Munshi, I. L. B,»3 Bom, 94, distinguished. 
S. 103 of the Civil Procedure Code has no application 
to execution proceedings, Madon Mohon Mokditl 
V, Baieamta Nath Mokdfl (1906). 

10 C. W. N. 889 

SB. 13, lOS—Ses judicata^ Suit dis- 



missed in defendant's absence on plaintiff*s 
failure to adduce evidence — Fresh suit, if barred. — 
S. 13 is no bar to a fresh suit, when the previous suit 
waa dismissed in the defendant's absence on the 
failure of the plaintiff to adduce evidence. Badha 
Prasad Sin^h v. Lai Sahab Bai, L L. B, 13 All. 
63, referred to. Doha Bam v. Eaghu Nath Pandit 
(1905) 10 C.W.N. 40 



-« SB. 18,244, 278, 28S— Execution of 



decree — Legal representative of judgment-debtor 
S^lUging possession as trustee — Objection — De- 
fence raised in separate suit,— Held that, though a 
legal representative of a judgment-debtor, who. 
alleges that the pioperty sought to be sold in 
execution ifi-as not the property of the judgment- 
debtor, but was property possessed by the legal 
representative as trustee for others, may file an 
objection under s. 278 of the Code of Civil 
Procedure, there is nothing to compel the filing 
of such an objection, and it is open to the legal 
representative to raise the defence in a subsequent 
suit brought by the auction-purchaser for possession. 
Seth Chand Mai v. Durga Dei, I, L. B, 12 All, 
138, and Sged Ali Sajjad v. Bhajan Singh, 
Weekly Notes, 1906, p. 157, referred to. Indo- 
KATI V. Jageshab (1906). 

I. Ii. B. 28 All. 644 

88. 18, 283 — Order *in investigation. 



under s, S68tWhat is— Payment of decretal amount 
more than one year after order, effect of — Deci- 
sion on question of mixed law and fact res Judicata 
— Voluntary payments not recoverable. — A claim 
to attached property by A was dismissed by the fol- 
lowing order: — "The sale seems collusive Claim 
rejected." The order was appa)rently made on a 
consideration of the sale-deed alone and there was 
nothing to show that any evidence was gone into. 
More than a year after the order R, claiming the 
properties under a sale by A subsequent to the order, 
paid the decretal amount and the attachment was 
raised. In a suit by ^ to redeem the lands on the 
strength of his title under the sale dealt with by the 
order : - Seld, that as the order on the claim by A 
purported to be made on the merits, it was valid aa one 
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made after *an investigation ' of the claim within 
the meaning of the word as used in the Code t Held 
further, that the order was conclusive between A 
and the defendants and that the payment of the 
decree debt by B, having been made more than a 
year after the date of the order did not relieve A 
from the obligation to bring a suit within a year to 
set aside the order. A judgment in a previous suit 
between the same parties not based on a misappre- 
hension as to a general rule of law, but deciding a 
question of mixed Uw and fact is bmding as res 
Judicata in a subsequent suit. Sardhari Lai v. 
Ambika Pershad, L L. K, 15 Calc. 621, tollowed 
Vmesh Chunder Boy v. BaJ Bullubh Sen, 2. L. B, 
S Calc. 279, distinguished. Krishna Prosad Boy, 
V. Bippin Behary Boy, L L, B, 31 Calc, 22^, 
distinguished. Qopal Purshotam v. Bai Divali, 
J. L. B. 18 Bom, 241, distinguished. Partha- 
saradi v. Chinna Krishna, 1, L, B. 5 Mad, 304 
at p, 309, distinguished. Koyyana Chittbmma v 
DoosY Oavabahka (1905) 

I. Ii. B. 29 If ad. 225 

— . B. 17, oL CoJ—One cf the defendants 

not residing within the Jurisdiction of the Court 

Leave given after institution of the suit, — Where 
one out of three defendants did not reside within the 
jurisdiction of the Court and leave to sue was given 
after the institution of the suit. Held, that under 
s. 17, clause (c) of the Civil Procedure Code (Act 
XIV of 1882), it was not necessary that leave of the 
Court must have been first given. The leave, though 
subsequent, was good. Nabavan v. Sborbtabt of 
State (1906) , • . I. !•. R. 80 Bom. 670 

SB. 17 and 20^Suit against several 



defendants—Some defendants residing outside 
the Jurisdiction of Court — Objection — Earliest 
opportunity — Acquiescence in the institution 
of the #t<ftY.~ Plaintiff filed a suit against 
three defendants in the Court at Sirsi. Defen- 
dant 1 lived within the jurisdiction of that 
Court and defendants 2 and 3 lived within the 
jurisdiction of the Court at Barsi. Plaintiff did not 
apply under s. 17 of the Civil Procedure Code (Act 
XIV of 1882) for leave to sue defendants 2 and 3; 
on the other hand, these defendants, though they 
hnd taken an objection, in their written statement 
that the Court had no jurisdiction, did not apply 
under s. 20 of the Code. The Sirsi Court allowed 
the claim against defendants 2 and 8, who did not 
reside within its jurisdiction. On appeal by defen- 
dant 3 the District Judge set aside the decree on 
the ground of want of jurisdiction and ordered that 
the plaint be returned for presentation to the proper 
Court. The plaintiff having appealed against the 
sud order. Held, reversing the order, that defen* 
dants 2 and 3 not having made any application 
under s. 20 of the Civil Procedure Code (Act XIV 
of 1882), they must be deemed to have acquiesced 
in the institution of the suit and the suit could not 
now be said to have been impropprly inttitoted 
against them in the Sirsi Court. Bakafpa r. Gak- 
PAT (1906) , . . I. L. B. 80 BoxxL 81 



Digitized by 



Google 



( 69 ) 



DIGEST OF CASES. 



( 60 ) 



CIVIIj PROCEDUBE code (ACT XIV 
OF 1&62)— continued, 

8,20. 

See s. 8. 

BB. 22, 2B'-W%thdrawal htf Die- 

trict Judge of a 9uit — Ee-tranefer of the tame — 
Powers of District Judge. — ^When once the District 
Judge withdraws a snit to his own file for trial, he is 
not competent to re-transfer it again to the Court 
from which the case has been withdrawn. Bak- 

CHAEITTAB RAY 1?. BiDHATA EAY (1906). 

10 C. W. N. 902 

BB. 25, 191 (^y-Transfer by Dis- 



trict Judge to his own file of case partly heard hy 
Subordinate Judge — Jurisdiction. — A District 
Judge has jurisdiction under s. 25 and s. 191, sub- 
s. (2) of the Civil Procedure Code to transfer to his 
own file a case pending in the Court of a Subor- 
dinate Judge, which the latter has already heard in 
part. Kishori Mohun Sett v. Qui Muhamad 
Saha, I. L. JR. 15 Calc. 177; Palani Samiy. 
Thondama, I. L, R. 26 Mad. 595 : Bidyamoyee v. 
Surya Kant Acharya, 9 C. W. N. 705, referred 
to. Mahadeo Pbabad Sahu r. Gajadhab Pbbsad 
SAHtr (1905) . . . 10 C. W. N. 12 

BS. 26, Bl— Misjoinder of causes of 



' WW. ^v, — — — - — i/ -^ - - - -<7 

action — "Cause of action" meaning of — The 
qualification implied in the words " in respect of the 
same cause of action " in s. 26, would be satisfied, if 
the facts, which constituted the infringement of the 
right of the several plaintiffs, were the same. Where 
a suit for recovery of possession was brought by 
four plaintiffs jointly and it was .stated that plain- 
tiff No. 4 had purchased a ten annas share of the 
properties from the other three plaintiffs. Seld, 
that the suit was not bad for misjoinder of causes 
of action. S02a)AB Jha v. Banbman Jha (1906). 

10 C. W. N. 508 
B.C. I. L. B. 33 Calc. 367 

BS. 26, 31. 45. 58. 

See MisjoiNDEB. I. L. B. 88 Calc. 867 

, _88. 27 and bS-^'Suit instituted by 

wrong person by mistake — Amendment — Ad- 
ministration — Grant of letters of administra* 
Hon by suppression of will appointing no execu- 
tors, effect of— Sale by such administrator, effect 

of Executors by implication. — G, although he 

had taken out letters of administration with copy of 
the will annexed to the estate of a deceased person, 
instituted a suit in his personal capacity for a 
declaration that the sale of certain property belong- 
ing to the estate, bv a person, who had previously 
obtained grant of letters of administration to the 
same estate by suppressing the will, such grant 
having been revoked after the sale was invalid and 
for a declaration of his own title to the property as 
devisee, ffeld, that leave should be granted under 
s. 27 of the Civil Procedme Code to amend the 
plaint by describing the plaintiff as suing as adminis- 
trator. S. 7 is applicable to cases where actions 
have been brought by the wrong person by mistake, 
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whether such mistake is one of law or of fact. 
Seshamma Y. Ckennappa, I. L. B. 20 Mad, 467; 
Duckett V. Gover, 6 Ch. D, 82, referred to. Such 
amendment is not obnoxious to the proviso in s. 58 
of the Civil Procedure Code. The clause in the 
will providing that " Pnrusottum Das and Mussam- 
mat Binda Bibee shall remain trustees, that is 
guardians and next friends" makes no appointment 
of executors either expressly or by implication. 
Seshamma v. Chentppa, I. L, B. 20 Mad. 467, 
referred to. A g^rant of letters of administration 
obtained by suppressing a will containing no appoint- 
ment of executors is not void ab initio and a sale of 
property by an administrator, who has obtained a 
grant of administration under such circumstances 
to a purchaser, who was ignorant of the suppressbn 
of the will, is valid, although the grant was revoked 
after the sale. The defence of purchase for valu- 
able consideration without notice is available against 
a claim ba«ed on an equitable title though not 
against one based on a legal title. Boxall v. 
BoxalL 27 Ch. D. 220, followed. Ellis v. Ellis, 1 
Ch. 613, referred to. Gof al Das Agabwallah 

V. BUDBEE DaSS SUBBKA AND ANOTHBB (190B). 

I. li. B. 33 Calc. 657 
B.C. 10 C. W. N. 662 



' B. 28 — Misjoinder of parties — Claim 

in the alternative against debtors and agent 
of plaintiff. — The plaintiff, in a suit to recover 
money from certain persons alleged to have borrowed 
money from his agent, is entitled when the alleged 
debtors deny the loan, to make his agent a co-defen- 
dant, and pray for a decree in the alternative against 
such agent. Such claims are made in respect of the 
same matter within the meaning of s. 28 of the Code 
of Civil Procedure. Muthappa Chetty v. Muthu 
Palani Chetty, L L, B. 27 Mad. 80, distin- 
guished. Meyappa Chbtti v. Pebiannan Chetti 
(1905) . . . . I. li. R. 29 Mad. 50 



-BB. 30, 539. 



See Cattsb of Action. 

L Ii. R. 33 Calc. 905 

> BB. 30. 589 — Suit by three persons on 



behalf nf members of a sect — Validity of. — The 
plaintiffs, for themselves and members of the Satchasi 
community of Chatra, instituted a suit to obtain a de- 
claration of their right to take part in the manage- 
ment of the worship of the goddess Sitala celebrated 
at their village, and to have joint possession with 
the defendants of two plots of land, on which the 
worship of the goddess was carried out. Objection 
waa taken that the suit was not maintainable under 
s. 80 of the Code and that the suit should have been 
brought under s. 639 of the Code. Seld, that the 
requirements of s. 30 of the Code were fully com- 
plied with. Ft>r WooDBOPPB, J, — In a case of this 
nature it is open for two persons to sue with per* 
mission under s. 53^, or one or more persons to sue 
on behalf of the rest with permiision under s. 30, 
or forall interested to join in suing. Bai Badree 
Doss V. Chum Lall, 10 C. W. N. 581, followed. 
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Smbhaya v, Krishna, L L, B, 14 Mad. 186, 
Sajedur Baja y. Baidyanatk Del, J. L, R, 20 
Calc, 897,Adafnson v. Arumugam, I, L. R, 9 Mad, 
468, referred to. A salt may be instituted under s. 80 
of the Code on behalf of a defined class of the general 
public whether all the members of such cUss nre 
or are not capHble of being so accurately ascertained 
that notice^* could be, if i equired> served upon each 
and all of them. Mokhotho Nath Das v, Habish 
Chakpba Das (1906) . I.Ii. B. 83 Calo. 806 
B.C. 10 C. W. N. 866 

. 8. SI— Meaning of the term "resident** 

— Powert of a general attorney during a merely 
temporary absence of his principal. — The term 
** resident,*' as used in s. 37 (a) of the Code of Civil 
Procedurflb must be construed liberally. A party 
*' not resident within the local limits of the jurisdic- 
tion of the Conrt " may include a person who, though 
originally residing within, is temporarily absent from 
the limits of the Court's jurisdiction. Bamchandra 
V. Keshav , I. L, B. 6 Bom, 100. Dahodab Dass 
«. INATAT HussAiN (1905) I. li. B. 28 All. 185 

8. 48 and s. 18, Expln. H-^Suit 



on one mortgage no bar to subsequent suit on 
another mortgage of same property.— A Buit brought 
by A against B on an alleged mortgage, which was 
dismissed, is no bar to another suit by A against B 
on another mortgage in respect of the same properties 
under ss. 43 and 18 of the Code of Civil Procedure. 
Bangasami Pillai v. Krishna Pillai, I, L, B, 22 
Mad. 259, overruled. Bamaswami Ayyar v. 
Vyithinatha Ayyar,^ I, L, B. 26 Mad, 760, 
followed. Veerana Pillai v. MuthuTcumara Asary, 
1. L, B, 27 Mad. 102, followed. Thbikaikat 
Madathil Baman v. Thibttthiyil Kbishnbn 
Naib1(1905) . . . I. Ii. B. 29 Mad. 158 

• 88. 48, 378 — Suit — Omission of part 

of claim — Withdrawal without leave— 'Fresh suit 
for claim omitUd, if barred — Leave to withdraw 
on condition — Non-fulfilment of condition — Effect. 
— ^If a plaintiff withdraws from a suit without the 
leave of the Court, s. 43 of the Civil Procedure Code 
is a bar to his instituting a fresh suit in respect of 
* any portion of the claim which he may have omitted 
to include in his previous suit. The same conse- 
quences follow when a plaintiff is allowed to with- 
draw with liberty to bring a fresh suit on condition 
of paying the defendants' costs within a certain 
timeandfiu's to pay such costs within that time. 
Habs Nath Das v, Hossain Ali (1905) . 

10 O. W, N. 8 

88. 44, 45, 

iSssPABTiBS . I. Ii. B. 88 Calo. 425 

8. 45. 

See JoiMDBB OF Cattsbs ot Action. 

I. L. B. 88 Calo. 601 

, 8. 62— iSfwY—ITrojiy j>ar^y.— S. 27 of 

the Civil Procedure Code is applicable in cases where 
by bond fide mistake, whether of law or fact, actions 
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have been brought in the name of a wrong penoli. 
Seshamma v. Chennappa,!, L, B. 20 Mad. 467 s 
Duchett V. Gover, 6 Ch. D, 82, referred to. 
GopAL Dab Agabwala v, Budbbb Das Subbka 
(1906) . . . , 10C.W.K.662 
8. 0. I. Ii. B. 83 Calo. 657 

88. 78, 75, 82, eZ'^-Suhstituted 



service can only be made when defendant keeps 
out of the way or where the summons cannot 
be served in the ordinary foay.— Whenever it is 
practicable, the service of summons must be in 
person under ss. 73 and 75 of the Code of Civil Pro- 
cedure ; and it is only when reasonable g^unds exist 
for believing that the defendant is keeping out of 
the way to avoid service, or that for other reasons it 
cannot be served in the ordinary way, that substi- 
tuted service should be ordered. Subrcmania Pillai 
V. Subramania Ayyar, I, L, B, 21 Mad, 419, 
followed. Sankaralinga Mudali v. Batnasabhapati 
Mudali, I, L, B. 21 Mad. 325, distinguished. 
Abbaham Pillai v. Smith (1906). 

I. Ii. B. 29 Mad. 82& 

• 8. 80 — Appeal — Bespondent — Service 



of notice — Failure to carry out the requirements of 
the Code (Act XIV of 1882J.—A bailiff, who was 
deputed to serve notice of an appeal on the respon- 
dent, affixed a copy of the notice on the outer door of 
the respondent's house under s. 80 of the Civil 
Procedure Code (Act XIV of 1882), and reported as 
follows — ** '1 he respondent was not found, his adult 
undivided son having refused to receive copy of the 
notice, it was affixed to the front door of his house." 
Seld, that the service of the notice was not proper. 
The report was merely a statement that the respon- 
dent could not be found and the serving officer was 
not shown to have carried out the requirements of the 
Civil Procedure Code (Act XIV of 1882). Bajendro 
Nath Sanyal v. Jan Meah, I. L. JR. 26 Calc. 
101, and Sakina v. Gauri Sahai, I, L. B. 24 All, 
302, referred to. Saehabau v. PaphakaB (1906). 
I. Ii. B. 80 Bom. 628 

8. 99A-^Suit for profits— Previous 



suit dismissed, because one of the defendants not 
summoned. — A suit for profits for the years 1801 
and 1302 Fasli, brought by the present plaintiffs 
against the appellant and two other defendants, was 
dismissed owing to the plaintiff's failure to cause one 
of the defendants to be summoned. The pltuntiffs 
now sued the same defendants for profits for the 
years 1302, 1803 and 1304 Fasli. Eeld, that it was 
open to the pluntiffs, subject to the law of limitation, 
to bring tlie present suit and that the case was 
governed by the principle embodied in s. 99A of the 
Code of Civil Procedure. Sita Ram Singh «. 
PoKHPAL Singh (1906) . L !•. B. 28 All. 748 

88. 102, 103 — Land Acquisition Act 



(I of 189$), ss. 12, 18, 31, SS—Apportionment— 
Beferenee to Court — Dismissal for default — 
Fresh suit, if maintainable— Biqhts of persons 
not parties to the referenee^^Construction of 
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SiatuU — Special jurUdiotion, — Ctrtain persons, 
who were parties in a land aoqaisition proceeding, 
being dissatiifled with the apportionment of the 
oompensation mon^ made by the Collector, obtained 
a reference to the donrt nnder s. 18 of the Land 
Aoquisition Act, but as they did not appear at the 
hearing of the same it was stmck off. Held, that 
a snit instituted by the same persons in the Civil 
Coart for the apportionment of the compensation 
money was barred by ss. 102 and 108, Civil Procednre 
Code. Ss. 102 and 103, Civil Procednre Code, 
applies to proceedings before the Conrt to 
which a reference Is made nnder s. 18 of the Land 
Acquisition Act, owing to the operation of s. 647, 
Civil Procednre Code, which Is made applicabto to 
snch proceedings by s. 58 of the Land Acquisition 
Act Persons, who were not parties in the land 
acquisition proceeding, were not debarred from 
instituting a suit for apportionment in the Civil 
Court. Stephen, J*.— Qa«re- Whether persons 
who were before the Collector, but not before the 
Court to which reference was made under s. 18, 
Land Acquisition Act, would be debarred from in- 
stituting such a suit. Mttkbbjbb, J, — An objection 
as to the measurement of the land or the amount of 
the compensation payable therefor must be deter^ 
mined exclusively by a reference to the Civil Court 
nnder s. 18, cl. (1) of the Land Acquisition Act. 
But a question as to the persons to whom compen- 
sation is payable or its apportionment among the 
persons interested may be determined either under 
a reference as contemplated by s. 18, oL (1) of the 
Act or by a snit at the instance of a person lawfully 
entitled to it as against another, who has drawn the 
compensation money. When, however, a party has 
once availed himself of a reference to the Court 
under s. 18, Land Acquisition Act, he cannot again 
ask for an opportunity to litigate the same matter 
in the ordinary Court. Sri Punnabati Dai v. Pad' 
manund Sinffhp 7 C, W. N, 638 } Baja Nilmoni 
Sing V. Ram Bandhu Bai,L L, E. 7 Calcl 388 at 
p. 398; Surmut Jan Bihi v. Padma Loohun, 
I. L, B, 12 Calo. 33, referred to. Bhandi Sinoh v. 
BiJCADHiN Boy (1905) . . 10 O. W. N. 991 



88. Ul, 146, 661, M^—Suit for 

relief inconsistent with order ^Set-off claimed in 
written etatement^Omiesion to frame ieeue — Com- 
pany — Liquidation — Companies Act (VI of 
1882J, es, 149, 214— Meaning of " legally recover- 
able ". — Seld, that it was essential to the right deci- 
sion of the suit* that appropriate issues should be 
framed and tried with a view to determining the 
validity of Lakshmishanker^s claim to set o£f the 
B57,9dO. On issuses having been framed and sent 
dawn for trial, the lower Court found that Lakshmi- 
shanker had lent the moneys referred tu in his written 
statement and held that he was entitled to set-off the 
same as azainst the sum of B41,891-2*0 for which 
the Am>ellate Court had held him liable. The plain- 
tiff appealed. Seld, that s. Ill of the Civil Proce. 
dure Code applied and that the amount due to Laksh. 
mishanker must be set off agunst the plaintiff Com- 
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pany's demand. Inoe Rail Boiling Mills Com- 
pany V. Douglas Forge Company, Q, B. D, 
179, and Ba parte Pelly, 21 Ch. D, 492, 
distinguished Per jBKKDrs, C.7.— In my 
opinion the words legally recoverable in s. Ill of the 
Civil Procedure Code* 18S3, have no refbrence to 
the ability of the debtor to pay the demand in full: 
and a sum is legally recoverable though in the result 
the creditor must be satisfied with a dividend. 
Ahmbdabad Advanob Spinniwo akd WBAYDra 
COKFAVT «. Lakshhishakkbb (1904) 

I. Ii. B^ 80 BoxxL 178 

8. 19B— Judgment to he pronounced in 

open Court or on some future day — Notice to the 

parties or their pleaders -or recognited agents 

Practice in the Mofussil Courts strongly dis- 
approved of—S. 198 of the Civil Procedure Code 
(Act XIV of 1822) provides that "the Court, after 
evidence has been duly taken and tiie parties have 
been duly heard either in person or by their respec- 
tive pleaders or recognized agents, shall pronounce 
judgment in open Court either at once or on some 
future day, of which due notice shall be given to 
the parties or their pleaders." Failure to observe 
the provbions of s. 198 of the Civil Procedure Code 
(Act XIV of 1882), and the not uncommon practice in 
the Mofussil Courts to omit to pronounce judgment 
in open Court, strongly disapproved of. Bai Dahi 
V. Habootandas (1906). 

L Ii. B. 80 Bom. 465 

. 8. 199 "Suit against a Magistrate to 

recover damages-^Judgment written by a Judge 
after his transfer. — An objection having been raised 
to the legality of a judgment on the ground that the 
Jndge wrote it after he had been transferred. Keld, 
that s. 199 of the Civil Procedure Code (Act XIV of 
1882) furnished a complete answer. OiBJASHANrAB 
V. GopALji (1905) . . L Ii. B, 80 Bom. 241 

^88.209,211, 212. 

See CouBT Pbes Act (VIIop 1870), s. 11. 
I. Ii. B. 88 Calo. 1282 



88.211,559. 



See Mbsbb Pbofits. 

I. Ii. B. 88 Calc. 



829 



— ^ 8. 211 — Court-fees — Set-off claimed 

in a written statement. — ^Whero in a suit for rent 
the question was as to whether defendant was 
entitled to claim a deduction on account of payment 
made by him for cesses payable by the plaintiff on 
account of vears previous to those for which rent 
was claimed. Seld, that the payment cannot be 
treated as part payment of the rente sued for, but as 
an antecedent debt. The claim was, therefore, in 
the nature of a set-off and Court-fees must be paid 
for the same. Dictum of Banbbjbb, J,, in Fakir 
Chandra Dutta v. Messrs, Q-isbome Jjc Co., 8^ C 
IT. J^. i7^|not followed. OviSB «. Akakta 
Bam Bathi (1905) . lOC. W.K.199 
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8B. 228, 311, 812. 



See Public Demands Becotebt Act 
(Bengal Act I op 1895), s. 21. 



sa 280» 269, 272, 296, 489, 490. 



See Attachmbkt beeobb Judgkekt. 

I. Ii. B. 88 Calc. 689 

8B. 280, 269, 272, 296, 439, 486, 

4B0'-A[iachmeni before judgment, effect of-^Rea* 
lization in execution-^ Priority — S. 490, 
effect of .—The object and effect of an attachment 
before judgment is simply to safeguard the property 
attached so as to enable the plaintiff to realise the 
amount of his decree, if he should get one. Though 
he has a security he has no charge on the property, 
which remains that of the defendant available for 
other decree-holders. Nor does a decree following 
such attachment constitute a plaintiff a secured 
creditor, but the latter must, as any other creditor, 
apply for execution from which application he is not 
exempted by b. 490 of the Civil Procedure Code. 
In short, a plaintiff decree-holder, who has attached, 
before judgment, has not by reason of such attach- 
ment or process incidental thereto any right to be 
treated preferentially to other judgment-creditors. 
There must be realization in execution to give right 
of priority. Pallongi v. Jordan, 1. L. B. 12 Bom, 
400, referred to. Sbwdutt Koy v. Sbbb Canto 
Haiti (1906) . . 10 C. W. N. 684 

8.0. 1. Ii. B. 33 Calc. 639 

8. 231— ^c< r of 1881, s. 92— 



Execution of decree — One of several joint decree* 
holders not competent to give a discharge for the 
full amount of the decree — Executor s.-^Held, that 
one out of several joint decree-holders is not com- 
petent to give a valid discbarge for the amount of the 
joint decree, and his position in this respect is not 
affected by the fact that he and his fellow-decree- 
holders are co-executors. Tamman Singh v. Lachmin 
Kunwari, L L. B* 26 AIL 318, and Moti Bam v. 
Bannu Prasad, L X. B. 26 All. 884, followed. 
Lachman Das v. Chatubbhuj Das (1905). 

I.II.B.28A11.262 



— SB. 281, 260. 
See Decbeb • I. Ii. B. 33 Calc 806 



, SB. 281, 286,260— Ptfrp«fua/ it^'unc- 

Hon ^Wilful disobedience — Application for exe- 
oution^Notioe to judgment-debtor, if obligatory 
^Notice to absent decree-holder-^Prager-^ 
i?dW«/.— On the 30th M«rch 1889, two perwns 2) 
and N obtained a decree for a perpetual injunction 
restraining the defendant from erecting pucca build- 
ings on a parcel of land. On the 16th Bfarch 
1904, D applied for ezecation of the decree against 
one of the judgment-debtors, who had erected a pucca 
building on the 17fch and the 18th February 1904 
and the only relief aeked for waa the demolition of the 
building. The lower Courts ordered, under s. 260 of 
the Civil Procedure Code, for the attachment of tha 
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judgment-debtor's property for one year. Meld, 
that no notice to the judgment-debtor calling upon 
him to obey the decree was necessary under a. 260 of 
the Civil Procedure Code. That the lower Courts 
were right in allowing the decree-holder to execute his 
decree by attachment, although he had applied merely 
for the demolition of the house. The serving of a 
notice on the judgment-debtor, when a decree-holder 
asks for relief under s. 260 of the Civil Procedure 
Code, is left to the^discretion of the Court in considera- 
tion of the circumstances of each case, l^e judgment- 
debtor in this^ case having acted deliberately in 
defiance of jthe Court's order^ could not claim to be 
allowed an opportunity to undo what he had done* 
Per MooKBBJEB, X— Where there is no possibility 
of the absent decree-holder being prejudiced by 
reason of an order for executifa made on the appli- 
cation of the other decree-holder, it is not obligatory 
upon the Court to issue a notice upon him. Dubcia 
Das Nandi v, Deobaj Aoabwala (1905). 

10 C. W. N. 297 
8.0. 1. Ii. B. 33 Calc. 306 

.8. 2S2^Execution of decree — Order 



allowed to becom9 final — Subsequent regular suit.^» 
Held, that no suit will lie to establish a right to exe- 
cute a decree when an order dismissing an application 
under s. 282 of the Civil Procedure Code has been 
allowed to become final. Budhan Singh v. Saliq 
Bam, 1 A. L, J, B., p. 61, approved. Sheoraj 
Singh V. Amin-uddin Khan, I. L, J2. 20 AIL 539, 
distinguished. Amanat-ullah Khan v. Sabdha 
Pbasad (1908) . . . I.II.B.28A11.613 



8. 284. 



See HiKDir Law . I. I«. B. 83 Calc. 676 
M. 237 and 61S— Execution of decree 



— Application for attachment — Omission to verify 
inventory of property sought to be attached^—Irre' 
gularity, — Held, that the omission in an application 
in execution for attachment of immoveable property 
to verify the inventory of the property sought to be 
attached in the manner prescribed by s. 237 of the 
Code of Civil Procedure is an irregularity only and 
does not vitiate the application. Basdeo v. John 
Smidt, I. L, B. 22 All, 65, followed. Nasib-un-niss A 
V. Ghatttb-ud-dik (1905) . I. Ii. B. 28 AU. 244 

8.244. 

See Cebtificate L Ii. B. 88 Calc. 84 



— 8.244. 

See Salb . 



. I. Ii. B. 88 Calc. 288 



. . 8. 244 — Execution of decree — Death 

of judgment-debtor pending execution proceedings 

Questions arising between representatives of 

judgment-debtor and decree-holder.— Where a judg- 
ment-debtor died after the passing of a decree and lus 
legal representatives are brought on the reoord in 
exocution proceedings to represent him in retpect to 
the decree, questions which they raise as to property 
which they say does not belong to lua awiete in their 
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hand^y and as such is not cii^[>able of being taken in 
execution, are qnestionB which, under s. 24i of the 
Code of Civil Procedure, must be determined in the 
execution department and not by separate suit. Seth 
Chand Mai v. Dwrffa Dei, I. L. J2. 12 All, 818, and 
PunchanuH Bundopadhya v. Babia Bibi, L Z. B. 
17 Calc. 711, followed. Kali Chabak v. Jbwat 
DiTBEaSOS) . . , LX.B.28A11.61 

B. ^^A—Bepresentative of judgment- 

debtor — Bent'deoree againtt recorded tenant^ 
Transferee of portion of occupancy holding be- 
fore decree. — Where the landlord of an occupancy 
holding obtains a decree for rent against his recorded 
tenant, an unregistered transferee of the tenant, 
into whose hands a portion of the holding had 
previously passed, is bound by the decree 
and is therefore a representative of the judg- 
ment-debtor within the meaning of s. 244 of 
the Civil Procedure Code. Principle of Full 
Bench caee—Ishan Chandra Sirkar v. Beni 
Madhub Sarhar, I. L, B. 24 Calc, 62, applied. 
AzganAli v. Asaboddin Kati, 9 C. W. N. 134, 
followed. Gopi Nath Chattopadhya v. Sajavi 
Kjlsta Singh (1905). 

10 C. W. K. 240 

— — s. 244— Jforfro* Salt Act (IV of 

1889J, 99. 16 (aj, 18 and 27-^No compensation 
under ». 18 when license cancelled under s. 27.— 
Where a license has been cancelled under s. 27 of the 
Madras Salt Act IV of 1889, the Ucensee is not 
entitled to compensation under s. 18 of the Act, but 
only to the value of the proprietary right under s. 18 
(a) of the Act. Where such licensee has obtained a 
decree for possession of saltpans in default of pay- 
ment of proper compensation, it is competent to the 
Court in execution proceedings to determine the 
amount so payable; and no separate suit need be 
brought to determine such amount. Collbo- 

TOB OB ChINOLBPUT BOB THB SbCBBTABY OB StATB 

FOB India «. Stobaya Mudaliab (1905). 

I. Ii. B. 29 Mad. 181 

B. 21^(0)-- Application to set aside 



tale on the ground of fraudr^Previous suit with 
similar object dismissed — Procedure^JSstoppel. 
— S. 141 (c) of the Civil Procedure Code governs a 
<«a8e in which a person seeks to set aside an auction 
sale on the ground of fraud and on the ground that 
the decree-holder himself held a mortgage on the 
property brought to sale. This plea had been urged 
successfully by the appellant in a regular suit brought 
by the present respondent, but the former now pleaded 
that the remedy diould be by suit and not by exe- 
eution proceedings. P«r Ajkman, J.— The appellant 
cannot be allowed to go behind the issue decided in 
the course of the previous litigation. Gata Pbabao 
. HiSB V. BA2a)BlB SlNOH (1906). 

I. Ii. B. 28 AIL 681 

. BB. 244» 246— Pcrwn attaching 

decree representative qf decree-holder unaer s. 244 
— Decree directing sale of property for mone 
due] is a decree for money within the meaning 
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of s, 246. — One, who attaches a decree, is a re- 
presentative of the decree-holder for the purposes of 
s. 244 of the Code of 'Civil Procedure and an appeal 
lies from orders in execution proceedings disposing of 
questions arising between him and the judgment- 
debtor, relating to the execution of the decree. 8ah 
Mandlull v. Kanagasabapathi, I. L. B. IS Mad. 
20, followed. A decree directing the plaintiff to 
recover the decreed amount by sale of properties, but 
not directing payment by the defendant is essentially 
a decree for money. The provisions as to set off, in 
8. 246 of the Code of Civil Procedure, will apply to 
such decrees. Vaidhinathasamg Agyar v. Somat* 
sundaram Pillai, I. Z. B. 28 Mad. 476, followed. 
Ebishnano. Vbkjutapatbi Chbtty (1906). 

L Ii. B. 29 Mad. 318 

SB. 24A, 278, SnSale, setting 

aside -^Irregularity-Jurisdiction. — When a Court, 
in which an application for execution was pending, 
received an oi^er from another Court under s. 273 of 
the Civil Procedure Code, for attaching the decree and 
returned the order with an intimation that it did 
not contain information as to the amount of the 
decree and subsequently held the sale. Seld, that 
the sale was invalid and was accordingly set aside. 
That it was not a mere irregularity as the Court had 
no iurisdiciion to hold the sale. Manik Lal Sbal 
V. BONOMALI MUKEBJBB (1905) 10 C. W. N. 198 

BS. 244 and Sll—JSxecution of 

decree — Property sold as non-ancestral after in* 
quiry by Court and notice to judgment-debtors-^^ 
Plea that property was in fact ancestral barred, 
— T!\1iere after an inquiry as to the nature of the pro- 
perty, of which the judgment-debtors had notice, a 

I Court in execution of a decree caused certain immove- 

I able property to be sold by auction as non-ancestral, 

the judgment-debtors standing by and neglecting to 

supply the Court with any information as to the 

I nature of the property sold, it was held that it was 

I not competent to the judgment-debtors subsequently 

I to seek to have the sale set aside upon the ground that 

the property was ancestral and ought to have been 

dealt with in the manner provided by law in respect 

of such property. Shirin Begam v. Agha Ali Khan, 

I. Z B. IH All. 141, followed. Arunaehellam 

Chetti V. Arunaehellam Chetti, L. B. 15 I. A. 171, 

referred to. Sukhdeo Bai v. Sheo Qhulam, I. Z. 

B. 4 All. 882, not followed. Bbhabi Singh v. 

MuKAT Singh (1905) . I. Ii. B. 28 All. 278 

8B. 241, 818 — Purchaser of undi' 



vided share must sue for partition by eeparate 
suites. 244 no bar to such #ff*7.— The purchaser at 
a Court sale of the share of an undivided member of 
a joint Hindu family acquires only a right to sue for 
partition and for delivery of what may be allotted 
as the share of such undivided member. The Court 
cannot on a mere application for execution by such 
purchaser enforce hb right by an order for partition. 
Ko such order can be made under s. 818 of the Code 
of Civil Procedure and the dismissal by the Court of 
an application by the puxchMer under s. 818 cannot 
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be a bar to a suit by the porcbMer for partition. S. 
244 of tJie Code of Civil Procedure is no bar to such 
suit. Yblujialai Cubtti v. Sbikiyasa Chbtti 
(1906) .... I. Ii. R. 29 Mad. 294 

88. 244 and bSS—Sxecution of 



decree— Review of judgment — Recovery of mesne 
proJUsfor period between decree of High Court in 
appeal and decree in review — Separate suit — 
Application in execution. — Where M. D., defendant 
in a partition eait, was deprived by the High 
Court of a house allotted to him by the first Court 
and subsequently the High Court acting under 
Chapter XLVU of the Code of Civil Procedure set 
aside its decree and M, D., having recovered posses- 
sion of the house, applied under s. 588 of the Code 
for mesne protits, held that s. 5B3 had no appli- 
eation, the order entitling M, D. to restitution having 
been passed under Chapter XL VII, and not in 
appeid under Chapter XLL Held^ further, that it 
was not necessary for M,J). to bring a separate suit, 
that one of his remedies was by ** summary process," 
i.e., by an application under s. 244, and that the 
present application might be deemed to be one under 
that section. Shama Purahnd Roif Chowdhrg v. 
Surro JPurshad Roit Chowdhrg, lO Moo. I. A, 
203, referred to. Surro Chunder Roy Chowdhry 
V. Shoorodhonee JDebia, 9 W, R. 402, Saran v. 
B hay wan, /. L. R, 25 All, 441, and ffarnam 
Chandra v. Muhammad Var Khan, I. L. JR. 27 
AIL 485, followed. Semble» that that lower Court 
would have an inherent right tor order restitution of 
what had been declared to have been improperly taken. 
Mookoond Lai Pal Chowdhry v. Mahomed 8ami 
Meah, I. L. R. 14 Calc. 484, and Raja Sinyh v. 
Kooldip 8inah, I. L. R. 21 Calc. 989, referred to. 
Seldf also, that the applicant having been guilty of 
gpross laches in not applying for review for many 
years should get mesne pro6ts only from the date of 
the High Court's decree in review. Collbotob ob 
Mbkbut v. Ealka Pbasad (1906). 

1. 1.. B. 28 AU. 686 

88. 244, 68^~^Exeoution, pending 



appeal, of decree reverted on appeal— Restitution 
— Right to claim restitution — Party-^Represen- 
tative — Transferee of decree passed on appeal — 
Decree^Execution. — S. 683 of the Code of Civil 
Procedure must be read with s. 244 of the Code, 
and under the conjoint operation of the two sections, 
the assignee of the decree of the Appellate Court, 
which reversed the decree appealed against, being the 
representative within the meaning of s. 244 of the 
-purty,in whose favour the appellate decree is passed, 
is entitled to obtain restitution by applying for 
•execution of the appellate decree. Jamuti Nath 
Kox V. Dhabxa Das Sub (190B). 

L Ii. B. 88 Calc. 857 

88. 244, 622— l^xectt^tofi of decree^ 



Q;uestion not relating to the execution of the 
decree — Appeal -- Revision— Practice — Exercise of 
High Oourrs reoieioncU j urisdietion.— 'Tho pladntiff 
in a suit for an injunction obtained a decree prohibit- 
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ing the defendant from obstructing him in building 
within a certain area, and also giving costs. This 
decree was executed for the cases awarded. Subse- 
quently the judgment-debtor applied to the executing 
Court, asking that the deoree-holder should be ordered 
to demolish certain structures, which he had erected 
beyond the limits prescribed by the decree, and ob- 
tained an order as prayed. Held, that no appeal would 
lie from such an order. Held, also, that the Hiffh 
Court is competent, of its own motion , to call for tha 
record of a civil case and pass such orders as it thinkf 
fit, and the exerciie of its powers of revision on the 
civil side will not invariably (though such is 
ordinarily the case) be confined to matters in respect 
of which no other remedy is opened to the party 
aggrieved. Mahomed Foyex Chowdhry v. Goluch 
Dass, 7 C, L. R. 191, distinguished. The Secretary 
of State for India in Council v. Jillo, I. L. R. 21 
All. 138, wid Guise v. Jaisraj, I. L. R. 15 All. 405, 
referred to. Dbbi Das v. Ejaz Hussain (1905). 

1. 1.. B. 28 AH. 72 

- 8. 253 — Decree against surety — Exe- 



cution against Murety — Practice and Procedure.'— 
The provisions of s. 258 of the Civil Procedure Code 
(Act XIV of 1882} do not permit the execution of a 
decree against the surety, who has become liable for 
the performance of the decree passed prior to his 
entering into the obligation. Venkapa Naik v. 
Basalingapa, I. L. R. 12 Bom. 411, explained. 
Lakshman v. Qopal (1906). 

I. Ii. B. 80 Bom. 506 

8. 258 — Uncertified judgment cannot 



be taken notice of by Court. — An adjustment 
of a decree out of Court, which is not certified 
to the Court cannot, under s. 258 of the Cdde of Civil 
Procedure, be pleaded as a bar to execution.- Paria* 
tambi Udayanv. Vellaya Goundan, I. L. R. 21 
Mad. 409, followed. Ramayyar v. Ramajifyar, 
I. L. R. 2), Mad. B56, referred to. Ganapatuy 
Attab v. Chbhqa Reddi (1906). 

L t. B. 29 Mad. 812 

88. 258, 462 — Adjustment of decree 



by guardian without leave under s. 462 cannot 
be certified under s. 258 of the Cicil Procedure 
Code.-'lhQ provisions of s. 462 of the Code of 
Civil Procedure apply to compromises after decree 
and no adjustment by compromise of a decree by 
the guardian of a minor can be certified under s. 253 
of the Code of Civil Procedure when the guardian 
had not applied for leave to enter into the compro- 
mise under s. 462 of the Code. Abukachbllak 
Chbtty v. Ramanadhan Chbtty (1905). 

I. L. B. 29 Mad. 809 

. 8. 260— I>s<^'•«« for perpetual in» 



jmnotion, execution of— Limitation Act (XV qf 
1877), 9ch. lit Art. 178— Application in time if 
within three years of breach complained of— Court 
executing decree, powers of— Cannot go behind 
<i«or«s.— Where a perpetual injunction has been 
granted, on each laccessive breach of it the decree 

D 2 
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may be enforced under a. 260 of the Code of Civil 
Procedure by an application made within three years 
of such breach under Art. 178, Sch. II of the Limit • 
ation Act. The decree-holder is not bound to 
take action in respect of every petty infringement, 
and the injunction does not by his inaction become 
inoperative after three years from the date of the 
first petty breach so as to disentitle him to take 
action where a serious breach is afterwards commit- 
ted. Where the terms of a decree are clear, the 
executing Court is bound to give effect to it and 
cannot read into it limitations gathered from a 
reference to the records of the suit. VeneA-TAChil- 
LAM Chbttt «. Vbbbappa Pillai (1905). 

I. li. B. 29 Mad. 814 

■8. 264, 411— Co»r^/fiM— 0fi>f7 



Procedure Code (Act VIII of J 859 J, », 309^ 
Suit in fonmd pauperu — Successful petitioner — 
Charge by Oovernment for Courl^feet — Crown 
debt, priority of, — The plaintiff instituted a suit in 
formd pauperis against the defendant and obtained 
a decree. The decree directed that the property in 
suit should be conveyed to the plaintiff, and the 
taxing officer was to certify the amount of Court-fees 
that would have been payable by the plaintiff, had 
she not sued in formd pauperis, and to tax the 
plaintifPs other costs of suit. It was also ordered 
and decreed that the defendants should pay 
the amount of Court-fees to be certified by the 
Government Solicitor, which should form a first 
charge on the property conveyed. Thereafter the 
plaintiff applied for attachment of other premises 
belonging to the defendants and obtained an order 
for side. The sale-proceeds were ordered to be paid 
into Court, which amounted to E999-1-8. The 
plaintiff's attorney then without notice to the 
Oovernment Solicitor or defendants made an appli- 
cation for payment to him of the amounts realised 
in execution from the defendants. The Government 
Solicitor tiien presented a petition asking that the 
amount of Court-fees certified as due and payable 
by the defendant to the Government Solicitor in 
terms of the decree be paid in the first instance and 
in precedence to all claims. Held, that Court-fees 
form a Crown debt and under ordinary circumstances 
theprinciple would apply that the Crown would be 
entitled to precedence in payment of this debt over 
all creditors The Secretary of State v. The 
Bombay Landing and Shipping Company, Ld., 
5 Bom. H, C. CO,. C, J.J 98, Gunput Pataya v. 
The Collector of Kanara, L Z, B. 1 Bom, 7, 
referred to. S. 411 of the Civil Procedure Code 
is an enabling section, and though it indicates the 
manner in wmch the Crown may proceed to realise 
the debt, it does not preclude the Crown or its re- 
presentatives from urging its prerogative and insist- 
Ing on its rights to precedence over all other credit- 
ors. &ultari Lai v. Collector of Bareilly, I. X. 22. 
lAll. 1696 s The Collector of Moradabad v. 
Muhammad Daim, L L, E, 2 AIL 196 ; Ramdae 
V. The Secretary of State^ I, i. R, 18 All. 419 ; 
and Bell r. Tie Municipal Commissioner, L L. 
R, 26 Mad* 457, The Government Solicitor is en- 



CIVIL PROCEDURE CODE (ACT XIV 
OF lSS2)''Continued. 

titleJ to precedence over all creditors and it is not 
necessary for him to attich the fund before clidming 
payment. Gayavooa Bala Dasseb r. Butto 

KBISTO BAIBAGEE AKD 0THEB3 (1906). 

I. li. R. 83 Calc. 1040 
B.C. 10 C. W. N. 867 

' 8. ^QQ^- Attachment — Annuity — 

Future maintenance. — An annuity given by a will 
is not a right to future maintenance within the mean- 
ing of s. 266 of the Civil Procedure Code, and can 
be attached in execution of a decree. Gopal Lal 
Seal t . Mabsden (1906) . 10 C. W. N. 1102 

— ^ 8. 2S6 — United Provinces Land Re- 

venue Act (III of 1901 J ^ s. 107— Partition -- Exe- 
cution of Civil Court decree for partition ofre* 
venue'payiny property.— A decree of a Civil Court 
for partition is subject to the provbions of s 107 of 
the United Provinces Land Revenue Act and cannot 
be fully executed, until the decree-holder's name is 
recorded in the revenue papers. Tolsi Das v. Sheo 
Kabain (1906) . • . I. Ii. R. 28 AIL 875 

a 266 (k)^Rxecution of decree — 

Attachment — Contingent right — Right of pre- 
emptor under a conditional decree for pre-emption. 
— Seld, that the interest in the pre-empted property of 
a successful pre-emptor, who has not yet paid the pre- 
emptive price fixed by his decree is an interest the 
attachment of which is prohibited by s. 266 (k) of the 
Code of Civil Procedure. Gobaeh Sikqh «. Sidh 
Gopal (1906) . . . L Ii. R. 28 All. 888 

8. 278 — Execution of decree — 



Attachment — Decree for money — Decree for sale 
of mortgaged property. — A decree for the sale of 
immoveable property under s. 88 of the Transfer of 
Property Act is not a decree for the payment of 
money or a decree for money, and is therefore liable 
to attachment and sale under the penultimate clause 
of s. 273 of the Code of Civil Procedure. TaJciya 
Begam v. Siraj-ud-daula, Weekly Notes, 1885, p. 
123, overruled. Abdullah v. Doctor Oosman, 1, L. 
R. 28 Mad. 244, dissented from. Sultan Kuar v. 
Gulxari Lal, I. L. R. 2 All. 290, Ram Charan 
Bhagat v. Sheobarat Rai, 1. L. R. 16 All. 418, 
Barhma Din v. Baji Lal, I. L. R. 26 All. 91, 
Shiam Sundar v. Muhammad Ihtisham Alt, I. L. 
R. 27 All. 501, Jogul Kishore v. Cheda Lah 
Weekly Notes, 1893, p. 184, Gopal Nana Shet v. 
Johari Mai Valad Jitaji, I. L. R. 16 Bom. 522^ 
MacNaughten v. Surja Prasad Misra, 4 C. W. 
N. XXXT, and Baij Nath r. Binoyendro Nath, 
6 C. W. N. 5, referred to. Delhi awd London 
Bank «. Pabtab Singh (1906). 

t Ii. R. 28 AIL 771 

88. 276 and SOh^-^Execution qf decree 



— Attachment^Private sale pending attachment — 
Suit by vendee for recovery cj possess ien.^-A 
judgment-debtor having executed a sale-deed of his 
bouse pending attachment, a execution of a decree 
and the vendee having subsequently brought a suit 
to recover possession of ththous^, the lower Court 
dismissed the suit holding that s. 805 of the Civit 
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Procedure Code (Act XIV of 1882) furnished an 
answer to the suit Held, reversing the decree, that 
the sale was a private alienation and it operated to 
convey to the plaintiff the interest of the vendor in 
the property the deed purported to pass. But to 
prevent frauds on decree-holders, it is provided hy 
s. 276 of the CivU Procedure Code (Act XIV of 1882) 
that " when an attachment has been made by actual 
seizure or by written order duly intimated and made 
known in the manner aforesaid, any private alienation 
of the property attached, whether by sale, gift, 

mortgage or otherwise during the continuance 

of the attachment, shall be void as against all claims 
enforceable under the attachment." The sale, if 
made during the continuance of the attachment, would 
be void to the extent indicated in the section. S. 805 
of the Civil Procedure Code (Act A IV of 1852) is an 
enabling section and qualifies the prohibition contain- 
ed in 8. 276 } but on compliance with the conditions 
of that section a private alienation, notwithstanding 
s. 276, becomes absolute even against all claims en- 
forceable under the attachment. If it did not become 
absolute under s. 305, then it would not be operative 
against claims enforceable under the attachment, but 
to that extent would be defeasible. Shivlingappa 
0. Chanbasappa (1905) . I. L. R. 30 Bom. 337 

8. 278. 

See Landlobd and Tenant. 

B. 21S- Bengal Tenanci/ Aet fVIII 



of 18S3J, St. 65, 170 — Plaintiff also a landlord at' 
the date of the suit and decree for arrears of rent — 
Sale— Tenure — Claim* — If at the time when a suit 
for arrears of rent is instituted and a decree made 
the plaintiff is still the landlord, the fact that he has 
subsequently sold his interest in the property does 
not prevent him from obtaining tie benefit of s. 65 
-of the Bengal Tenancy Act and executing the decree 
against it. The suit having been instituted and the 
decree passed under this Act s. 170 of the Bengal 
Tenancy Act excludes the operation of s. 278 of the 
Civil Procedure Code. Sem Chandra Bhunjo v. 
Mon Mohini Bassi, 3 C, W. N, 604, overruled. 
Khetba Pal Six oh v, I^bitabthmoti Dassi 
(1906) .... I. L. R. 33 Calc. 668 

88. 278 and 2&S— Execution of decree 



— Suit against successful claimant for declaration 
that certain property belongs to the Judgment- 
debtor — Judgment'debtor not a necessary party,^— 
Where a decree-holder brings a suit against a success- 
ful claimant to establish that certain property belongs 
to his judgment-debtor and that he is entitled to bring 
it to sale in execution of his decree, the only person 
against whom he claims relief is the successful claim- 
ant. To such a suit the judgment-debtor is not a 
necessary party. Ghasi Kah v, Mangal Chand 
(1905) .... I. L. R. 28 All. 41 

8. 280. 



See MivAssHABA. 

8. 288— 5ut^ brought under s, 283 net 
liable to dismissal because no farther relief asJeed 



ClVIlj PROCBDURB CODE (ACT XIV 
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^Specijic Belief Act (I of 1877), s. 42.— The 
special right conferred by s. 283 of the Code of 
Civil Procedure on a claimant, whose claim is reject- 
ed, to sue for a declaration of his title in so far as 
it is affected by the order passed against him is not 
controlled by the proviso to s. 42 of the Speeific 
Relief Act j and the plaintiff in ^uch a suit is not 
bound to ask for any further relief to which he may 
be entitled. Kunhiamma v. Kunhunni, I. L, R. 16 
Mad. 140, overruled. Ambu v. Kettilamma, I. X. E. 
14 Mad. 23, followed. Kbistnam Soobata v. 
Pathma Bee (1905) . I. L. R. 29 Mad. 151 

8. 291— Transfer of Property Act 

(IV of 1SS2J, s. 90 -Execution of decree^ 
Payment into Court of decretal money and 
costs — Slay of sale. — Where the sale of mortgaged 
property has been directed by an order absolute 
under s. 89 of the transfer of Property Act, 
1882, it is open to the person holding the equity 
of redemption in such property to pay into Court 
at any time before the sale the amount of the decre- 
tal debt and costs, and thereupon the execution 
proceedings will cease. It is not necessary that the 
person holding the equity of redemption should 
wait, until the property is actually put up for sale. 
Raja Ram Singhji v. Chunni Lai, I. L. R, 19 
All. 205, and llarjas Rai v. Rameshar, J. L. R, 
20 All. 854, followed. Bibijan Bibi v. Suohi 
Betcah, I. L. R, 31 Calc, 863, referred to. MisBi 
Lal v. Mithu Lal (1905) . I. L. R. 28 All. 28 

8. 291 — Sale in execution stayed — 

Omission to issue fresh proclamation — Sale after 
confirmation cannot be impeached by suit. — Where 
a sale in execution of the appellHnt's property was 
stayed and a fresh proclamation was not issued as 
directed by s. 291 of the Civil Procedure Code, 
Meld, that as the omission to issue it had involved 
no less to the appellants, and the sale htd been in 
consequerce confirmed, it was not competent for 
them under the clear provisions of the Civil Pro- 
cedure Code to impeach the .^ale by tegular suit. 
Gajbajmati Teobain v. Akbab Hubain (1906). 

Ii. R. 34 I. A. 37 
8.C. I. L. B. 29 All. 196 

88. 306 and 311 — Execution of decree 



— Sale in execution— Non-payment of required 
portion of the purchase-money at date of sale ^ 
Irregularity. — Held, that the fact that an auction 
purchaser at a sale held in execution of a decree did 
not pay the 25 per cent, of the purchase-money re- 
quired by s. 306 of the Code of Civil Procedure 
at the time of the snle was a mere irregularity, which 
would not affect the validity of the sale, unless it 
could be shown that substantial injury was thereby 
caused to the judgment-debtor. Intizam Ali 
Khan v. Narain Singh, L L, E, 5 AIL 316, 
declared to be no longer law. Ahmad Bakbsh «. 
Lalta Pbasad (1905) . I. Ii. R. 28 Aa 238 

8. 810A, Chap. XIX— Attachment - 

Private sals^ Application to set aside sale— Sale 
under attachment.—^, 810 A of the Civil Procedure 
Code (Act XIV of 1882) is applicable to a purchaser 
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snbseqnent to attsohment and prior to aale ande^ 
the attachment. Where there has been a snbseqnen^ 
sale following on the attachment, a person answer- 
ing this description is one whose immoyeable property 
has been sold under Chapter XIX of the Code. 

MiTLCHAND V, GOYIITD (1906), 

L Ii. B. 80 Bom. 675 
88. 810A and e2'&—I!xecuiton of 



decree — Application to set aside sale — Who have 
a right to apply-^B.evition. — ^A mort$;agee sued for 
sale on his mortgage impleading besides the mort- 
gagee two persons, who claimed a title to the mort- 
gaged propety adverse to the mortgagee. In that 
suit it was decided that the property the subject of 
the mortgage in suit belonged to the mortgagor and 
not to the other defendants. The plaintiff mortgagee 
obtained a decree for sale and caused the mortgaged 
property to be soli by auction. The defendants, 
other than the mortgagor, applied to have this sale 
set aside under s. 8101 of the Code of CiyU 
Procedure, but their application was rejected and 
they then sought in revision to get this order reversed. 
Beld by Banbbji, J*. — ^That the defendants appli- 
cants were not entitled to make an application under 
s. 810A of the Code, they not being judgment- 
debtors, whose property had been sold. Ter 
RiOHASPS, J, — Whether or not applicants were 
entitled to make the application which they did 
make fand they possibly were so entitled) the Court 
below did not fail to exercise a jurisdiction vested 
in it by law nor did it act in the exercise of that 
jurisdiction illegally. Its order was, therefore, not 
open to revision. Rajah Amir Sasan Khan v. 
Sheo BaJcsh Singh, i. S. 11 I, A. 237, re- 
ferred to. Ram Suran v, Sauo Ram (1906). ' 

I. Ii. B. 28 AIL 84 

■ B. 816 — Right of suit — Parties, — 



S. 815 is only an enabling section and not prohibi- 
tive of an independent action in a Civil Court. A 
suit was brought 'by an auction-purchaser for the 
recovery of purchase-money from the decree-holder, 
who had received it, on the ground that the judg- 
ment-debtor had no title to the property sold : 
JTe/cf, that the suit was not barred by the provisions 
of 8. 815 of the Civil Procedure Code. That the 
judgment-debtor was not a necessary party. SvBBir- 
DBA Nath Ghosb «. Bbki Madhab Misba (1906). 

10 C. W. IT. 274 

8. 220 ^Execution of decree — Proper^ 



tg to be sold ancestral in part onlg — Transfer of 
decree to Collector — Notification (Local Govern' 
tnentj No. 671, dated August 8 1st, 18^0.— Held, 
that where tiie Civil Court is satisfied that the land 
which b ordered to be sold or any portion of it is 
ancestral, it should transfer the decree for execution 
to the Collector so far as regards ancestral land only. 
Ahmad Qhaits Khak v, Lalta Pbasad (1906). 

L Ii. B. 88 AIL 681 

-a 881, Chap. XIX, prov. H -^Decree 



for possession'-Rxecution of decree ^Obstruction — 
Application for removal of obstruction numbered 
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and registered as suit — Adverse possession— Limita* 
tion.—On the 1st June 1889 defendant's husband 
Vishnu sold certain land to Yithal and passed to him 
a rent-note the period of which expired on the 20th 
March 1890. Subsequent to the expiry of that 
period, Vishnu, and after his death his widow, the 
defendant, continued in possession. Afterwards the 
plaintiffs, to whom the land had been sold, having 
obtained a decree for possession against the sons of 
Vishnu, Vishnu's widow, Eashibai, caused obstruction, 
to delivery of possession in execution of the decree. 
The plaintiffs, thereupon, on the 22nd January 1902, 
apphed for the removal of the obstruction and the 
Cfourt, on the 26th July 1902, ordered that their 
application be numbered and registered as a suit 
between the decree-holders as plaintiffs and the^ 
claimant as defendant under s. 831 of the 
Civil Procedure Code (Act XIV of 1882), Chapter 
XIX, prov. H. ffeld, reversing the decree of the lower 
Appellate Court, that the suit was not time-barred. 
The claimant was not entitled as against the decree- 
holders to count the time up to the 26th of July 
1902, when the application was numbered as a suit, 
as the period of his adverse possession ; for it had 
ended prior to the 20th March 1890, by reason of 
the proceedings under prov. H. of Chapter XIX of the 
Code of Civil Procedure, initiated on the 22nd of 
January 1902. Kbishnaji v. Eashibai (1906). 

I. Ii. R. 80 Bom. 11& 



8. S26^Executton — Possession by re* 

ceipt of rent — Tenant — Sale — Decree — Objection 
to sale — Dispossession of third party in execution 
— Claimant to possession by receipt of rent from 
Judgment'debtor — High Court. — An applicatiott 
under s. 335 of the Civil Procedure Code, so far as 
it may purport to be made on behalf of the judg*^ 
ment debtor, cannot be entertained, 'llie term 
* possession ' in s. 836 of the Civil Procedure Code 
is not restricted merely to tangible or physical pos- 
session, but includes constructi re possession or 
possession in law by receipt of rent or otherwise ; a 
person alleging that he was in possjssion through 
his tenant, who had been ousted from the land by 
the delivery of possession to the pui*chaser, is en» 
titled to make an application under that section. 
Kisori Lai Oossami v. Lala Shib Lai, 1 C. W. N^ 
343, and Ibrahim MullicJc v. Ramjadu Rakshit, 
I. L, R. 30 Calc. 710, discussed. But a person^ 
alleging that he was in possession by receipt of rent 
from &e judgment-debtor cannot get any relief 
under s. 335 of the Civil Procedure Code. When a. 
Court, upon an erroneous view of the scope of a sec- 
tion of the Code, applies it to a case to which it has 
no application, it acts without jurisdiction. Shiva^ 
nathaji v. Joma Kashinath, J. L. R. 7 Bom, 341 ; 
Nusserwanji v. Meer Mynoodeen, 6 M. I. A. 134, 
aad\Jagodanund Singh v. Amrit Lai Sircar, J. L, 
R, 22 Calc. 767, referred to. An order based upon, 
and inseparably connected with another order, which 
is made without jurisdiction, and having the effect 
of making a section of the Code practically inopera- 
tive, 19 one made in the illegal exercise of jurisdiction 
Mohunt Bhagwan Ramanuj Das v. Khettermoni 
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IkuBi, 1 C. W, N, 647, referred to. Bbajabala 
Deti v. Gfsttdas Mttndle (1906). 

LL.It.8dCalc. 487 
88. 851 and 962—Eule of Damdupat* 



when applicable — Damdupaf, if applicable, in in- 
solvency proceedings — Practice. — The rule of 
dancjdvpat exists only so long as the contmctnal 
relation of debtor and creditor exists, bnt not when 
the contfttdnal relation has come to an end by reason 
of a decree, i roof of a claim in insolvency amounts 
to a decree and the rule of Damdupat would not 
apply to a claim so proved. Moreover, the uniform 
practice of this Court has been not to apply the rule 
of damdmpat in insolvency proceedings. Ik thb 
UATTBB OB HabiLall Mallioe (1906). 

10 C. W. N. 884 
8.0..I. Ii.ILSd Calc. 1269 
8. 867 — Dispute as to who is the legal 



representative of a deceased plaintiff — Order ad' 
mitting a person to be legal representative for the 
purpose of prosecuting the suit — ^ffect of such 
order.— S. 367 of the Code of Civil Procedure em- 
powers the Court in a case where a dispute arises 
as to who is the legal representative of a deceased 
plaintiff, to appoint a legal representative for the 
purpose «f prosecui ing the suit, but the appointment 
of such l^^l representative is not a detca*mination 
of any issue, wUch is properly raised in the suit, and 
particularly (as, for example, in a suit for partition 
of family property) such a vital issue as whether 
the dec^wed plaintiff was joint with or separate 
from the rest of his family. Pabbotam Rao v. 
Janki Bai (1906) 1. Ij. B. 28 AU. 109 

■ 8. 878 — Court has power to extend 



time for payment of costs. — ^Where a party has 
been permitted to withdraw from a suit with liberty 
to bring a fresh suit, if he should pay cofts within a 
named date under s. 378 of the Code of Civil 
Procedure, the Court has power to extend the time 
for payment, when it is absolutely impossible for the 

Krty to pay such costs on or before the day so 
ed. Pbbia Muthibiah v. Eabappakka Mdthi- 
BiAK (1906) . I. Ii. B. 29 Mad. 870 

-8. 888— Suit for partition of immove* 



CIVIL PBOCEDUBB CODE (ACT XIV 
OF 1882)— cofi^tfiwe^;. 

the amount piud in for the costs of the commission, 
and that the party at whose instance the commission 
was issued is not willing to pay, the only way in 
which the additional costs can be realised is by 
making the amount costs of the suit and entering the 
same in the decree. An order for depositing addi- 
tional costs, when not entered in the decree, cannot be 
enforced. Tadhut Pboshad Singh r. Sabdab 
CooHAB Kabatan Singh (1906). 

10 C. W. N. 284 

8. 401 — Application to file a suit in 

formd pauperis — ** Othtr than his necessary wear* 
ing ^apparel and the subject-matter of the #tif<"— 
Construction. — The applicant applied for leave to 
file a suit in formd pauperis alleging that after her 
hosband's death, her husband's brother possessed him* 
self of her property including the ornaments that 
she ordinarily was accustomed to wear. She sued to 
recover these ornaments. The Subordinate Judge 
rejected her application on the ground that she must 
have had these ornaments, which she had been , 
accustomed to wear. Seld, that the Subordinate 
Judge had failed to perceive that the point he had 
to consider was whether the applicant at the time 
at which the application was made, was possessed of 
sufficient means to enable her to pay the fees 
prescribed by law for the plamt. The words " other 
than his necessary wearing apparel and the subject- 
matter of the suit" in the explanation to s. 401 
of the Civil Procedure Code, 1882, do not qualify 
that part of the explanation which requires that the 
person should not be possessed of sufficient means to 
enable him to pay the fee prescribed by law, but 
only the condition that the applicant is not entitled 
to property worth RIOO. Kbishnabai v. 



able property '-Commissioner appointed to make 
partition — Court not competent to modify Commis* 
sioner*s report, — ^Where in a suit for partition of 
immoveable property a Commissioner has been ap- 
pointed under s. 896 of the Code of Civil Proce- 
dure to ascertain the shares of the pHrties, the Court, 
when passing its final decree, must either accept or 
reject the report of the Commissioner in toto, but is 
not competrat to modify it. Shah Muhammad 
Ehan v. Hanwant Singh, Weekly Nqtes, 1898, 
p, 45. Jakki Pbasad v, Gaitbi shahai (1905). 
^ I. li. B. 28 All. 75 

-88. 897, 849, Cb. JSXV-^Commis' 



Makohab( 1906) 



L li. B. 80 Bom. 698 



•ton — Additional costs, order for, not entered in 
deone — If enforoible.— When after the issue of a 
commission under Chapter XXV of the Civil Proce- 
dure Code, it is found that the work is in excess of 



a 411— Civil Procedure Code (Act 

VIII of 1859J, #. SOBSuit in formd pau- 
peris - Successful petitioner— Charge of Qov- 
ernment for Courtfees- Crown-debt, priority 
o/.— S. 411 of the Civil Procedure Code is an 
enabling section. Though it indicates the maimer in 
which tte Crown may proceed to realise Court-fees 
at a successful pauper plaintiff, which form a Cr9wn- 
debt, it does not preclude the Crown or its represen- 
tative from urging its prerogative and innsting on 
its right to precedence over all other creditors. A 
successful pauper plaintiff attached and sold for her 
costs certain proplerty, other than the property in 
suit, belonging to the judgment-creditor. The sale- 
proceeds were paid into Court. The pli^tiff's 
Solicitor applied to have his costs paid out of the 
sale-proceeds. The (3 overnment Solicitor also applied 
to have his certified Court-fees paid to him out of the 
fund in Court: Held, that the Government 
Solicitor was entitled to precedence and that it was 
not necessary for him to attach the fund before 
getting payment. Secretary of State v. The 
Bombau Landing and Shipping Co., Ld„ 5 Bom. 
M. C fcS (0. C. J.Ji O^nputPntaya v. The 
Collector of Kanara, I. L. JB. 1 Bom. 7 ; QultuH 
Lai V. Collector of Bareilly, L X. B> 1 -^U- ^^^ : 
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The Collector of Moradahad v. Muhammad Daim, 
I. X. M. 2 All. 196 ; Ramdas v. The Secretary of 
State, L L, R. IS All, 419 ; and Bell v. Th§ 
Municipal Commissioners, I, L. R. 25 Mad. 457, 
referred to. Gayanoda Bala Das be v. Butto 
Kbibhna Dasb Baibaqbe (1906). 

10 C. W. TS. 867 
p.c. I. L. B. 33 Calo. 1040 
8. 443 — Guardian ad litem — Pfocc 



dure — Appointment of guardian ad litem invalid 
— Effect of inttaliditv on decree passed against 
minor defendant. — The provisions of s. 448 of 
the Code of Civil Procedure aa to the appointment 
of a guardian ad litem for a minor defendant are 
imperative, and where those provisions are not suh- 
stantially complied with, the minor is not properly 
represented, and any decree which may he parsed 
against him is a nullity. Khirajmal y. Daim, L. 
R. 82 I. A 23, followed. Walian v. BanJce Behari 
Prasad Singh, I. i. R. 80 Calc. 1021, distinguished. 
HAyVMAN PBABAD 0. MUHAICMAD ISHAQ (1906). 

I. L. K. 28 AIL 137 

- 8. 457 — Guardian ad litem, appoint' 



CIVIIj PBOCEDUBE code (ACT XIV 
OF ie82)^continued, 

SB. 462 and 608 et seq.—Guardian 



ment of married woman as — Compromise hg 
guardian, validity of — The appointment of a 
married woman as guardian ad litem in a suit 
instituted against a minor is a mere irregularity and 
a compromise hy such g^uardian under proper advice 
when sanctioned hy the Court cannot he set aside on 
any ground which would he insufficient to set aside 
a compromise hetween persons sui juris. Afussummat 
Bibi Walian v. Banks Behari Fershad Singh, 
X. R. 30 I. A. 182, and Brooke v. Lord Mostyn, 
2 DeG. J. and S. 373 at p, 416, referred to and 
followed. Eachati Kuttiali Haji r. Uduicpum- 

THALA EUNHI PUTHA (1906). 

I. Ii. B. 29 Mad. 68 

8.462 — Compromise of suit to which 

minor is a party defendant^ Leave of Court to 
make compromise not obtained — Requisites for 
setting aside compromise so made — Form of decree 
setting it aside. — In a suit to set aside a compromise 
of a suit on the ground that one of the defendants 
waa a minor, and that the leave of the Court to enter 
into it had not heen obtained under s. 462 of 
the Civil Procedure Code (Act XIV of 1882), in 
order to show that the exigencies of the provisions 
of the section had heen complied with there ought 
to be evidence that the attention of the Court was 
directly called to the fact that a minor was a party 
to the compromise ; and it ought to be shown on 
petition, or in some way not open to doubt, that the 
leave of the Court was obtained. The fact that 
the minor was so described, and as appearing by a 
guardian, and that the compromise was before the 
Courty are not sufficient. Under the circumstancee 
of the case the decree was limited to a declaration 
that the compromise and decree based on it were not 
binding on the minor, and that he was remitted to 
his original rights. Mai^obab Lal v. Jabunath 
SnroH (1906) . . . I. Ii. B. 28 All. 686 
B.C. Ii B. 38 I. A. 128 
8.C. 10 C. W. N. 



and minor — Arbitration — Authority of guardian 
to agree to a reference to arbitration on behalf of 
a minor.— Semble that s. 462 of the Code of Civil 
Procedure does not apply to proceedings under 
Chapter XXXVII of the Code. A minor party 
therefore will be bound by the consent of his guardian 
to refer the matters in dispute to arbitration, if 
there is no fraud or gross negligence although the 
Court has not under the provisions of s. 462 
sanctioned the agreement to refer. Sheo Nath 
Saran v. Sukh Lal Singh, L L. R. 27 Calc. 229, 
and Chengal Reddi v. Venkata Reddi, I. L. R, 
12 Mad. 483, followed. Habdeo Sahai v. Gaubi 
Shaijkbb (1905) . . I. L. B. 28 All. 36 

8. 463 — Provisions of, not exhaustive 



--Lunatic not adjudged as such, suit by neat friend 
of— Landlord and tenant — Non'transferable 
holding, usufructuary mortgage of — JEjectment — 
Transfer.— ThQ provisions of the Civil Procedure 
Code are not exhaustive. A lunatic may sue through 
his next friend even though not adjudged a lunatic 
under any law. Jonnagadla v. Thatiparthi, L L. 
R. 6 Mad. 880, dissented from. Basis Lal Dutt 
V. Bidhu MuitHi Dasi (1906) 10 C. W. N. 719 
8.C. I. L. B^ 33 Calc. 1084 

88. 491 and 5&S—Attachmeni before 



judgment — Compensation for unnecessary attach' 
ment — Appeal. — Held, that no appeal will lie from 
an order under s. 491 of the Code of Civil Pro- 
cedure granting compensation to a person against 
whom ail attachmeut has been obtained upon insuffi- 
cient grounds. Narasinga Bhakshi v. Oovinda 
Bkakshi, L L. R. 24 Mad. 62, followed. Lok 
Nath v. Akib Singh (1905). 

I. L. B. 28 All. 81 
88. 620, 626, b^Q— Order to file or 



refusing an application to file an award appealable 
— Award determining matters not referred cannot 
be filed. — An order made on an application under 
s. 525 of the Code of Civil Procedure to file an 
award, whether such prayer is granted or refused 
is a decree and appealable as such. Ponnusami Mud" 
ali V. Mandisundara Mudali, I, L. R. 27 Mad. 
255, followed. Where an award determines matters 
not referred to arbitration, the Court, under ss. 520 
and 526 of the Code of Civil Procedure, is bound to 
refuse to file the award. Thibuyengadathiexgab 
V. Vaidikatha Aytab (1905). 

I. Ii. B. 29 Mad. 303 

88. 621, SSS—Award—'Objections to 



award — Award set aside — Appeal. — Meld, that 
no appeal lies from an order under ^s. 521 of 
the Code ef Civil Pi-ocedure setting aside an award. 
Shyama Charan Pramanik v. Prolhad Burwan, 
8 C. W. JV. 890, followed. Naurang Singh v. 
Sadapal Singh, I. L. R. 10 All. 8, overruled. 
Pureshnath Dsy v. I^abin Chunder Dutt, 12 W, R, 
93, and Rughoobur Dyal v. Maina Koer, 12 C. L. 
R. 564, referred to. Ganga Pabsbad v. Kuba 
(1906) .... I. Ii. B. 28 All. 408 
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OF 1682) — continued, 

. 8. 625— ^icar<i — Order rejecting ap- 



plication to file award made out of Court — 
Appeal. — Meld, that no appeal will lie from an 
order refusing to file an award made between the 
parties without the interrention of a Court. Bhola 
V. Qahind Dayal, L L, It. 6 All. 186, and Katik 
Earn V. Bahu Lai, Weekly Notes, 190S, p, 234, 
followed. Qhulam Khan v. Muhammad Haesan, 
L L. R. 29 Calc, 167, distinguished. Muhammad 
Newaz Khan v. Alam Khan, L X. B, 18 Calc. 414, 
referred to. Bababt Lal v, Kttnji Lal (1905). 

I. li. B. 28 All. 21 

— 8. 625" Arbitration — Validity of re* 



ference disputed — Jurisdiction of Court to decide 
as to validity of reference—Civil Procedure Code, 
s. 622. — Held, that upon an application made 
to it under s. 526 of the Code of Civil Proce- 
dure, the Court has jurisdiction to and is bound to 
enquire into the question whether the parties had 
or had not referred the matter in question to arbi- 
tration. Amrit Bam v. Dasrat Bam, J. X. B. 17 
All. 21, Mahomed Wahid-ud-din v. Hakiman. 
J. X. B, 25 Calc. 767, and Manilal Hargovandas 
V. Vanmalidas Amratlal, I. X. B. 29 Bom. 621, 
referred to. Qaubsh Singh v. Kashi Singh (1906). 
I. li. B. 28 All. 621 
88. 626, 626. — Arbitration, private — 



Award — Decree — Legality of award — Appeal — 
S. 522, if applies. — When an application under 
8. 525 of the Civil Procedure Code^ to file a private 
award is allowed and a decree drawn up in accordance 
therewith, no appeal lies from such a decree, though 
an appeal would lie from an order refusing to file the 
award. Qhulam Oilani v. Muhammad Ahmed, 
6 C. W. N, 226 : s.c. I. X. B. 29 Calc. 167: 
L. B. 29 1. A. 51, referred to. Kali Prosanna 
Ohcse V. Bajani Kanta, X X. B. 25 Calc. 141, 
and Mahomed Wahiuddin v. Hakiman, L X. 
B. 25 Calc. 757, in so far as they decided that 
a decree made in accordance with an award is ap- 
pealable on the ground that there is no valid and 
legal award have been overruled by the Privy 
Council in Qhulam Jilani v. Muhammad Ahmed, 
6 C. W. N. 226: S.C. I. L. B. 29 Calc. 167: 
X. B. 29 X A. 51. Per Mookbbjef, J., Quaere 
— Whether an appeal against a decree made in 
accordance with an award under s. 526 of the Civil 
Procedure Code, is barred even in cases where the 
cause shown against the awnrd has denied the sub- 
mission to arbitration or the genuinehess of the 
award. Husananna v. Linganna, X X. B. 18 Mad, 
42S, referred to. Chintamoney Aditya v. Uala- 
DHUB Maiti (1906) . 10 C. W. N. 601 

B. 626 — Private award — Applica- 
tion to JUe — Objection under s. 520 
— Matters left undetermined — bisallowance of 
objection — Ikcree directing award to be filed — 
Appeal — 8. 522, when appliet^Praetice-^ 
Mofussil Courts— Original Side — Bevition, power 
of, of High Court— Exercise suo motu.'—Per 
CuBiAic (Baxpini and Pbatt, JJ., contra)— An 
appeal lies from an order passed under 



CIVIIi PBOCEDUKE CODE (ACT XIV 
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s. 526 of the Civil Procedure Code merely 
directing the filing of an award made on 
a submission to arbitration without the intervention 
of a Court of Justice. Upon an application under 
s. 525, to have a private award filed, the opposite 
party objected that the arbitrator had left undeter- 
mined certain matters referred to him for decision. 
The objection was overruled and the award was 
ordered to be filed and a formal decree was drawn up 
containing the following direction : " It is ordered 
that the arbitration award in this case be filed in 
Court." This decree was set aside on appeal, '.a^ 
lower Appellate Court holding the objection to 
be a valid one. Held {per Curiam, Maclean, C. J., 
and Sale, J., contra)-— That no appeal lay from the 
, decree of the first Court and the lower Appellate 
Court had no authority to interfere with it. Per 
Maclean, C.J., and Ghose, t7.— When an 
award has been ordered to be filed under s. 526, the 
party in whose favour it is, must proceed to obtain a 
judgment and consequent decree under s. 522, and if 
that decree is according to the nward, then there is 
no appeal from it. Per Ghose, Bamfini and 
Pbatt, JJ. — The dec ree in this case was substan- 
tially a decree in accordance with an award as con- 
templated by s. 526 read with s. 522. Per Sale, 
J. — No decree expressly incorporating the tern s of 
the award is required to be drawn up in pursuance of 
the order to file the award ntade under s. 526, nor is 
the clause restricting the right of appenl in the case 
of a decree made under s. 522, applicable to an order 
to file an award made under s. 526. Per Ramfi>^i 
and Pbatt, JJ. — No appeal lies from an order direct- 
ing an award to be filed under s. 526, except when the 
decree is in excess of, or not in accordance with, the 
award, although an order refusing to file the award is 
appealable. Per Maclean, C. J. — An order direct- 
ing as well as one refusing the filing of an award 
stand on the same footing as regards appealability. 
Qhulam Jilani v. Muhammad Ahmed, 6 C. W. N. 
226 : s c. /. L. B. 29 Calc. 167 : L. B. 29 I. A. 
51, considered. Pee Cfbiam — The High Court can 
interfere under s. 622, of its own motion and in the 
absence of an application under that section. JiNOEBY 
Nath Uuha Kot 17. Beojo Lal (iitha It (l906). 

10 C. W. N. 609 
g.c. I. If. R. 33 Calc. 767 
' 8. 589 — Public trusts -^ Sanction of the 



Advocate- Oeneral— S. 539 of the Citil Procedure 
Code, if mandatory or permissive — Its scope — Beli' 
gious liudowments Act (XX of 1863), s. 14— De- 
murrer. — To bring a case within the purview of s. 539 
of the Civil Procedure Code the suit must be a represen- 
tative one brought for the benefit of the public and to 
enforce a public right in respect of an express or con- 
structive nublic trust upon a cause of action alleging 
a breach ox »uch trust or necessity for directions as to 
its administration against a trustee of such express or 
constructive trust and whether such trustee be so de 
Jure or de son tort and for the particular relief men- 
tioned. Suits brought not to establish a public right, 
but to remedy a particular infringement of an indi- 
vidual right are not within the section. As against 
strangers, such as alienees from the trustee and mere 
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trespassers holding odrenely to the trnst, the section 
does not apply. Meaning of the phrases " direction 
of the Court is necessary for the administration " and 
^ fich further or other relief in s. 589 explained. S. 
639 is not mandatory bnt enabling and permissive ; 
cumulative and not restrictive in its effect and does 
not affect any right of suit which may exist indepen- 
dently of it. If therefore a suit is one which would 
have b en maintainable prior to the enactment of the 
corresponding section in the Code of 1877 it may now 
btt instituted independently of the proYisions of a. 
63'^, even though it be upon such a cause of action 
and for such relief as is mentioned in it. Scope 
and history of the section discussed and explain^. 

BUBBEEDAS MUCIM BlHADFB V. ChFKI LAL 

JoHURRY (1906) . . 10 C. W. N. 681 
B.C. 1. 1*. B. 83 Calc. 789 
' 8. 539 -Fuhlic charitable or reli- 
gious trust — Suit for administration of trust — 
Nature of decree which mav be passed in such 
suit.'—Per Stanley, C.J. -In a suit under s. 539 
of the Code of Civil Procedure it is competent to 
the Court to determine of what the trust properties 
consist or find that particular alienations thereof 
cannot be maintained, provided all proper parties are 
represented before it. If transferees or mortgagees, 
who have been impleaded in a suit instituted under 
8. 639, do not accept the findings of the Court 
in that suit, it may be necessary for the trustee ap- 
pointed by the Court to institute a suit for recovery 
of possession. And semble that in such a suit it is 
competent also to the Court to direct a trustee, who 
is being removed from the trusteeship, to make over 
the trust property to the new trustee or trustees. 
Sajedur Raja Chowdhuri v. Oour Mohun Das 
Baishnav, L X. B, 24 Calc. 418, followed. 
Ptfr Br BKITT, J.— In a suit under s. 539 of the 
Code of Civil Procedure it is no^ competent to the 
Court to pass a decree for recovery of possession of 
the trust property from alienees. All the plaintiffs 
in such a suit can obtain is a decree appointing a 
trustee- or trustees, declarinsr what properties are 
affected by the trust and dii*ecting the trustee to 
bring those properties into possession. If the trustee 
appointed by the Court is resisted in his attempts to 
get possession of the trust property, he must then 
bring a suit for possession in the proper Court on 
payment of the full Court-fee for such a suit. 
Ghazaffar Husain Khait v. Tawab HirsAiir 
(1905) . . I.Ii.B.28AlL 112 

8. 689 — Suit relating to public charity 

— Suit filed by only one plaintiff with the consent 
of the Advocate General ^Amendment of plaint by 
subsequent addition of second plaintiff — Consent 
of the Advocate General to the amendment ^ Suit 
defective in a material particular. — ^A suit relating 
to a public charity was instituted by one plaintiff 
only with the consent of the Advocate General under 
s. 539 of the Civil Procedure Code (Act XIV of 
1882). The defendant having objected to the 
institution of the suit by one plaintiff, the plaint was 
amended by the addition of the second plaintiff and 
the Advocate General consented to the amendment. 



CIVIL FBOCEDITBE CODE (ACT XIV 
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Held, dismissing the suit in appeal, that the suit waa 
defective in a material particular. The suit was bad 
at its institution and its amendment by adding a 
second plaintiff did not better it Dabtbs Haji 
Mahamad r. Jaintdin (1906) . 

L Ij. B. 80 Bom. 608 

88. 644 and bei^Appeal— Prac- 
tice — Appeal by drfendant against plaintiff and 
other d^endants— Objection by plaintiff respondent 
when entertainable as against co-respondents. — 
Where it is necessary for the proper decision of an 
appeal before it, it is competent to an appellate Court 
to take into consideration objections filed under 
s. 551 of the Code of Civil Procedure by one of 
the respondents, not only as against the appellant, 
but, it may be, as against the co- espondi-nt^ with 
the objector also, and to modify the decree as against 
them accordingly. Bishun Churn Boy Chowdhry 
V. Jogendro Nath Boy, I. L. B. 26 Calc, 114, 
followed. Mahomfd Ameer v. Prankishore Deb, 
21 W. B. 338, referred to. Ealu v. Manni, I. L. 
B. 23 All. 93, distinguished. Abdol Ghani r. 
MUHAHHAD FA8IH (1906) . I. Ij. B. 28 AIL 95 



88. 646, 683 — Appellate Court — 

Power of Appellate Court to take security from 
respondent, ioho has executed decree — Power to^ 
grant restitution of rights — Execution of decree 
— Stay of execution — Order of Appellate Court 
staying execution — "Effect of uncommunieated order 
on subsequent proceedings — Civil Procedure Code 
(Act XIV of 1882) not exhaustive. ^\in<^QT the 
principle indicated by s. 583 of the Code of Civil 
Procedure a decree of reversal necessarily carri^ with 
it the right to restitution of all that has been taken 
under the erroneous decree, and the Appellate Court> 
having seizin of the appeal, has, as ancillary to its 
duty to grant restitution, an inherent power in the 
exercise of which it can, notwithstanding that the 
decree appealed against has been executed, call upon 
the respondent to furnish security for the due per* 
formance of any decree, which may be made on the 
appeal. When the Appellate Court has made an 
unconditional order for stay of execution the opera- 
tion of the order is not postponed, until it has been 
communicated to the Subordinate Court or the party 
intended to be affected by it. The order becomes 
operative the moment it is made, and suspends the 
power of the Subordinate Court to carry on further 
the execution proceedings. Delivery of posses- 
sion to the decree-holder made by a Suboridinate 
Court after an unconditional order by the 
Appellate Court for stay of execution, but before 
such order could be communicated to it, is in- 
valid and cannot stand. Sessesswari Chowdhurany 
V. Surro Sundar Mazumdar, 1 C. W. N. 226, dis- 
sented from. The Code of Civil Procedure binds all 
Courts so far as it goes. It is not, however, exhaus- 
tive and does not affect previously existing powers, 
unless it takes them away. In matters with which it 
does not deal, the Court will exercise an inherent 
jurisdiction to do that justice between the parties, 
which is warranted under the circumstances and 
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which the necessities of the case require. Keld (by 
WooDEOFFE, J., MoOEEBJEE, J., dissenting) that s. 
646 of the Civil Procedure Code does not apply where 
the order for execution has been actually carried out. 
HUKUM Chand EoiDr. Klmllav akd Singh (1905). 
I. L. B. 33 Calc. 027 

88.^561, 623 -Decree passed by first 



Court allowing plaintiff's claim — Appeal by 
defendant —Summary dismissal of appeal — 
Application by defendant to the first Court for 
review— Jurisdiction, — Plaintiff having obtained a 
decree in the first Court, the defendant appealed, but 
his appeal was summarily dismissed under s. 651 
of -the Civil Procedure Code (Act XIV of 1882). 
Subsequently the defendant applied to the first 
Court for review of judgment under s. 628 of 
the Code on the ground of discovery of new and 
important evidence. Held, that as the defendant 
had preferred an appeal and it was dismissed under 
B. 551 of the Code, his application to the first 
Court for review of judgment could not be entertain- 
ed. It is open to the person aggrieved, after an 
appeal has been preferred, to apply for a review, 
provided his appeal is withdrawn. As by the 
cancellation of the order for admission of an appeal 
it is to be taken that no appeal was admitted, so by 
withdrawal of the appeal it must be treated as 
though no appeal was preferred. But when an 
appeal is actually dismissed, it was in fact preferred 
and cannot be regarded as not having been preferred. 
Ramappa v. Bhabma (1906). 

I. Ii. B. 80 Bom. 625 

— 8. 666 — Remand — Preliminary point. 



— When a Court of first instance does not decide a 
case on a preliminary point, but raises all the 
issues and goes fully into the matters in issue, it 
is not open to the Appellate Court to remand the 
case under s. 562 of the Civil Procedure Code, 
but if it thinks that the determination of any parti- 
cular question is necessnry, it may make an order 
under "s. 566 of the Civil Procedure Code. Ambioa 
Chusk Das v. Eala Chandba Das (1906). 

10 C. W. N. 422 

8. 578 — Plaint verification, — ^Where 



a plaint on behalf of Government was signed by the 
Collector and by a pleader, who was not the Gtovem- 
ment pleader, but who generally acted for Government, 
and the verification was signed by the Collector and 
the Government pleader. Beld per Rakfiki, J, — 
That the plaint was properly presented. Pbb 
CxTEiAM — That the defects, if any, in the signing and 
verification of the plaint, were cured by s. 578. 
Baehal Chandba Tewaby v, Sbobbtabt.op State 
jop. India (1906). 

10 C. W. N. 841 

8. 584 — Power of Court on second 



appeal to examine evidence of usage — Custom — 
Eyott right of, to trees,— ^, ryot holding lands in 
a zamindari on a permanent tenure would, as regards 
land on which a money assessment is paid, be primd 
facie entitled exclusively to the trees thereon. 



CIVHi PKOCBDITBB COD£S (ACT XIV 
OP \SB2)— continued. 

Where the crops are shared between the ryot and 
zamindar, they will be jointly interested in such trees, 
but such presumptions may be rebutted by proof of 
usage or contract to the contrary. Narayana Ay- 
yangar v. Orr, J. L. M. 26 Mad, 262, followed. 
Although tlie provisions of s. 584 of the Code of 
Civil Procedure disallow a second appeal with refer- 
ence to findings of fact, yet, the existence or non- 
existence of a usage having the force of law is 
unaffected by such disallowance. Consequently, it 
is the duty of the Court, when it has to pronounce 
an opinion upon such question to examine the evi- 
dence bearing on it, not only as to the sufficiency 
thereof to establish all the elements (antiquity, uni- 
formity, etc.) required to constitute a valid usage 
having the force of law, but also the credibility of 
the evidence relied on and the weight due to it. 
Custom in India is transcendent law. A custom 
cannot be established by a few instances or by 
instances of recent date. Observations on the nature 
of evidence necessary to support custom. Eranjoli 
Vishnu Nambudri v. Eranjoli Krishnan Nam- 
budri, I, L, S, 7 Mad, 3, followed. Burry 
Chum Das v. Nimai Chand Eeyal, I, X. B. 10 
Calc, 138, not followed. Bai Shrinbai v. Khar^ 
shedji, 1, L. R, 22 Bom. 430, not followed. 
Kaeabla Abbayta V, Vbnkata Papatta Kao 
(106) . LL. B.29Mad.24 

8. 596 — Appeal to Privy Council — 



Valuation for purposes of appeal — Suit for parti- 
tion. — For the purposes of valuation within s. 596 of 
the Code of Civil Procedure, the value of the 
subject-matter of the suit, in a suit for partition, is 
the value of the whole estate, which it is sought to 
partition and not merely of the particular share, 
which one of the parties may claim. When the 
value of the whole estate is over 1110,000, appeal 
would lie to His Majesty in Council, because the 
decree appealed from would '• involve directly or 
indirectly some claim or question to or respecting 
property " of that value, withm the meaning of the 
section. Semble — llie "value of the matter in 
dispute in appeal " in such a case is the value of the 
whole estate and not merely the share claimed by the 
plaintiff. Lala Bhugwat Sab at v, Rai Pashu- 
PATi Nath Bosk (1906) . 10 C. W. N. 664 

8. 696— Bengal, N.^W. P. and Assam 



Civil Courts Act (Xll of 1887), s. 21— Suit for 
partition — Valuation — Appeal, — In a suit for 
partition, the value of the entire estate, and not the 
value of the plaintiif s share in it, is the valae of the 
original suit within the meaning of s. 21 of Act XII 
of 1887. BiBAJ HoHiNi Dasi v. Chintamoni 
Dasi. Footnote to (1906). . 10 C. W. N. 566 

. 8. 696— Application for leave to 



appeal to Sis Majesty in Council — Limitation 
Act (XV of 1877), ss, 5 and 12,^Seld, that neither 
8. 5 nor 8. 12 of the Limitation A ct, 1877, applies to 
applications under ». 596 of the Code of Civil Pro- 
cedure for leave to appeal to Bis Majesty in CounciL 
Jawahir Lai v. Narain Das, L L, R, 1 All, 644,. 
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CIVIIi PROCEDUBE CODE (ACT XIV 

OF 1882) — continued. 
In the matter of the petition of Sita Ram Kesho, 
I. L. M. 15 All. 14; Moraha Ram Chandra v. 
Ghanasham Nilhant Nadlcarni, I, L. J2. 19 Bom, 
SOU and Anderson v. Periaeami, L L. R. 15 Mad, 
195, followed. SraB Sing r. Gandhaep SniGH 
(1906) . . I.II.B.28A1L891 

B. 001 — Prtpy Council, appeal to-^ 

Leave to appeal, application for— Certificate, 
refusal of ^Grounds to he stated.-^Tht High Court 
in refusing a certificate for leave to appeal to His 
Majesty in Council should state the grounds for 
refusing it. Ybnginath Swaboopathil Valia 

NAMBIDI v. CHEBAEirNKATH NAMBIYATHAN 

Nambudbib (1906) . 100. W. N. 546 

8.C. I. li. B. 29 Mad. 194 

li. B. 33 I. A. 67 

B. 610 — Execution of decree — PrtVy 



Council — Restoration of property alienated 
pending appeal to the Priry Council — Procedure, 
— Pending an appeal to His Majesty in Council, 
certain property forming part of the suhject-matter 
of the suit, in which such appeal had heen preferred, 
was sold by auction in execution of a money decree 
against the plaintiff, who held the decree of the High 
Court under appeal. The defendant's appeal to the 
Privy Council was decreed. Held, that the success- 
ful appellant was entitled to recover the property 
sold as above mentioned by means of an application 
under s. 24A read with s. 610 of the Code of Civil 
Procedure, and this right was not affected by the 
fact that the auction purchasers were not parties to 
the decree of the Privy Council. Oulzari Lai v. 
Madho Ram, I, L, R. 26 All. 447, followed. May- 
wati Prasad v. Jamna Prasad, I, L, R, 19 All. 
136, and Sadiq Rnsain v. Lalta Prasad^ 1. L, R, 
20 All, 139, distinguished. Gabvbdbuj Pbabad 
Singh v. Baijv Kal (1906). 

I. L. B. 28 AIL 887 

8. 617 — Reference — Reasonable doubt — 



Point clearly decided by the rulings of the Sigh 
Court of Presidency. — A reference under s. 617 of 
the Civil Procedure Code can only be made when 
the Judge of the Court entertains a reasonable doubt. 
A Judge cannot ordinarily entertiun a reasonable 
doubt on a point clearly decided by the rulings of 
the High Court of his Presidency, unless the 
authority of the decision can be questioned by virtue 
of anything said or decided in the Privy Council. 
Bhanaji V, De Bbito (1905). 

I. Ii. B. 80 Bom. 226 
-B. 622 -Liability of broker— Burden 



of proof —-Decree unsupported by any evidence^ 
Jurisdiction. — A decree, which is unsupported by any 
evidence, is made without jurisdiction and is liable to 
be set aside under s. 622 of the Civil Procedure Code. 
Dotonman v. Williams, 7 Ad, and B, (N. 8,J 108, 
111, and Shields v. Wilkinson, I. L. R. 9 All. 398, 
followed. Bibsbbbub Dabs v. Johaw Smidt (1906). 

10 C. W. S. 14 

8. 628— Ground of review — Frauds- 
Mistake, — The ground that fraud was practised upon 



OIVIL PBOOBDUBE OODB (ACT XIV 
OF \QQ2)^continued. 

a party in connection with a petition of compromise 
upon which a decree was made is a good ground of 
review under s. 623. A mistake in the matter of 
copying out the petition of compromise may not by 
itself fall within the scope of s. 623, but taking it 
with the other ground stated above it might be a 
good ground of review. Rasie Chakdba 
CJhowdhuby f?. RAJAia Banjax Chowdhubt 
(1906) . 10 O. W. N. 286 

8. 628 — Review of judgment — Effect 

of order on review — Appeal from original decree. 
— Where an application for review of judgment is 
granted, the result is a new decree superseding the 
original decree, and not merely some amendment 
thereof. An appeal was filed pending an application 
for review of judgment in the Court below j the 
review was granted, and an order passed which 
purported merely to amend the decree then under 
appeal, ffeld, that the order for reyiew superseded 
the original decree; the decree under appeal had 
ceased to exist and the appeal could not be heard. 
Kuar Sen v. Ganga Ram, Weekly Notes, 1S90, 
p, 144, followed. Kanhaiya Lal v, Baldeo Pba- 
BAD(1906) . . I. L. B. 28 AU. 240 

88. 623, 626— Orier t» execution- 



Decree — Review — Order rejecting application for 
review — Appeal, — An order in execution, being 
a decree under the Civil Procedure Code, was passed 
on the 20th November 1902 and a supplementary 
order as to costs was made on the 20th December 
following. On the 3rd August 1903 the party 
aggrieved by the latter order applied under s. 
623 of the Civil Procedure Code for a review of 
judgment. Notice was issued to the opposite party 
and the application for review was heard with the 
result that the Judge after disposing of certain 
technical objections proceeded to deal with the case 
on the merits, and having done so, he rejected the 
application for review with costs on the 14th 
September 1903. Against the said order the 
applicant having appealed, Reld that the order 
rejecting the application for review was not 
appealable. The proper procedure would be to 
appeal from the order of the 20th December 1902 
relating to costs. A petition of review involves 
three stages of procedure. The first stage commences 
ordinarily with an ea parte application under 
s. 623 of the Civil Procedure Code. The Court may 
then either reject the application at once, or may 
gprant a rule calling on tho other side to show cause, 
why the review should not be granted. In the second 
stage the rule may either be admitted or rejected and 
the hearing of the rule may involve to some extent 
an. investigation into the merits. If the rule is 
discharged then the case ends. If, on the other 
hand, the rule is made absolute, then the third stage 
is reached. The ca«e is re-heard on the merits and 
may result in a repetition of the former decree or 
some variation of it. Though in one aspect the 
result is the same whether the rule be discharged 
or on the re-hearing the original decree be repeated, 
in law there is a material difference, for in the 
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CIVIL FBOCEDUBE CODE (ACT XIV 
OF IBSZy-conoluded. 

latter case, the whole matter having been reopened, 
there is a fresh decree. In the former case the 
parties are relegated to and still rest, on the old 
decree. Vadhil r. Fulchand (1905). 

I. Ii. B. 80 Bom. 66 

PLAIH. 

See Hindu Law . 10 C. W. K". 978 

See Lakdlobd Ain> Tksast. 

L Ii. B. 88 Calc. 566 



COAL. 



See Lbase 



I. L. B. 88 Calc. 203 



COLLECTOB. 

See Land AcQUisinox Act (I ov 1894), 
s. d> OL. (c) • I. L. B. 88 Calc. 886 

coMiassioir. 

See CiYiL Pbocbdube Code. 

COMMITMENT. 

See Cbimikal Pbocedvbe Code. 

COMMON MANAQEB. 

See Bengal Tenancy Act. 

10 C. W. N. 487 

COMPANIES ACT (VI OF 1882). 

See CiTiL Pbocedubb Code. 

B, 4 — What is * aseociation ' ioithin 

the meaning of — Legal relation creating joint or 
mutual right i neceeearif — Chitfund, — *' To consti- 
tute an ' association ' within the meaning of s. 4 
of the Indian Companies Act, the existence of a legal 
relation between more than twenty persons giving 
rise to joint rights or obligations or mutual rights 
and duties is absolutely necessary." Panchena 
Manchu Nagar v. Qadinhare Kumaranchath 
Padmanahhan Nagar, I. L. S, 20 Mad. 68 at 
p, 73, referred to and approved. Where more than 
twenty persons enter into an agreement by which a 
chitfund is created and it is clear from the agreement 
that the only proprietors of the fund are the two 
organisers and the other persons have entered into no 
contract with each other, the ^.artiee to such agree- 
ment do not form an aasociatbn of which registration 
is necessary under s. 4 of the Indian Companies 
Act. Keelambqa Sastbi «. Appiak Sastbi (1906). 
I.L.B.28Mad.477 



B. 6&^^Suii bg a ehare^holder — Jnri^ 

diction — Sight to vote at meetinag qf share-holders 
'^ause of action, when not allowed to vote. — ^At 
a meeting of the share-holders of a Company, certain 
of the share-holders were, according to the decision 
of the majority of those present, not allowed to 
rote: these share-holders institnted a rait for a 



COMPANIES ACT (VT OF 1882)— con- 

eluded, 

declaration that they were entitled to vote at the 
meetings of the Company. Held, that the plaintiffs 
had a cause of action although their names might 
not have been struck off from tiie list of share-holders 
and that there was nothing in the Companies' Act 
to exclude the jurisdiction of ordinary Civil Courts 
in such a suit. Pender t v. Lushington, 6 Ch. Div. 
70, referred to. Qobinda Pbosad Dabs v. Akhot 
KvifAB Dby (1906). 

10 C. W. N. 906 

BB. 149, 214. 

See Pbaoticb . L L. B. 80 Bom. 178 

COMPANY. 

See Companies Act. 
See Pbacticb. 

COMPLAINT. 

See Cbiminal Pbocbdube Code. 



Petition — False 



charge — Police — 



Magistrate — Order to show cause without examina' 
tion of complainant and disposal of complaint — Bc' 
ference-^Inquirg — Criminal Procedure Code (Act 
r of 1898), ss. 4 (h), 200 to 203'-'Penal Code (Act 
XLV of 1860J, s. 211,^J laid a charge at the 
thana against two persons, under s. 486 of the Penal 
Code, which the police after investigation reported as 
false. He thereupon Aed a petition before the Sub- 
divisional Magistrate impugning the correctness of the 
police report, and praying that tiie persons accused by 
him might be brought to trial. The Magistrate did 
not examine the complainant, but ordered the petition 
to be " put up with the police report," and on the next 
day required him to show cause why he should not 
be prosecuted under s. 211 of the Penal Code. He 
afterwards referred the case for inquiry and report to 
a Sub- Deputy Magistrate with second class powers, 
who after eTamining the complainant and his wit- 
ness, reported the charge to be maliciously false. 
The Subdivisional Magistrate then heard J's 
pleaders, and agreeing with the report passed an order 
directing his prosecution. Seld, that the petition 
to the tubdivisional Magistrate was a '* complaint " 
within s. 4 (A) of the Criminal Procedure Code. 
Seld, further, that according to the current of deci- 
sions of the Court, when a person institutes before 
the police orinunal proceedings found on enquiry to be 
i^Use, before he can be prosecuted under s. 211 of the 
Penal Code, he must first have an opportunity of 
proving his case, that if he impugns the correctness 
of the police inquiry by a petitbn, he is entitled. 
to have the persons complained against tried on 
the charge, or else his statement must be recorded 
on oath and his complaint dismissed under s. 203 
of the Criminal Procedure Code ; and that the order 
of the Magistrate in the case was therefore bad. 
In the matter ofChukradhar Potti, 8 C. L, J2. 289^ 
Queen'JEmpress ▼. Sham Lall, I. L. E. 14 Calc. 
707, Mahadeo Singh v. Queen* Empress, L L., 
E. 27 Calc. 921, Q-unamony Sapui v. Qasea-J^ 
press, 8 C. W. N. 768, Eudh Nath MahaX 
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COMPIjAINT— concluded, 

Empress, C. W. N. 905, In re Sahiram Agarwalla, 5 
C, W, y. 254, Dusarath Sin^h v. Emperor, un- 
reported. Cr. Bev. No. 2773, dated 14th August 
1903, followed, but the propriety of the procedure 
laid down iu these cases discussed. JRamasami v. 
Queen-Empress, L X. R. 7 Mad. 292, Imperatrix 
V. Jijihhai Oobind^ I. L. E. 22 Bom, 596^ Queen' 
Empress v. Boghu Tewari, I, L. E. 15 All, 
386, referred to. Joobndea. Nath Mookeejbb v, 
Ehfbbob (1906) . . I. L. B. 38 Calo. 1 

COMPBOMI8E. 

See Adyooatb. 

See Costs . I. Ii. B. 30 Bom. 27 

See Dbposit . , 10 C. W. N. 535 
See Lbgal Pbaotitionbbs Act. 

10 C. W. N. 57 
SeeSaiT . . 10 C. W. W. 529 

See VVakpnam A . 10 C. W. N, 560 

Compromise presented, bu£ not decreed 

— Order to proceed with suit puts an end to such 
compromise — Procedure in sanctioning compromise 
on behaJf of minors. — Where a compromise had 
been presented, but no decree had been passed in 
accordance with its terms, and the Court subsequently 
at the instance of one of the parties, ordered the suit 
to be proceeded with on the issues framed before the 
compromise and on other issues, the compromise must 
be deemed to have been put an end to and the Court 
cannot, at a subsequent stage, treat the compromise as 
subsisting and proceed to pass a decree upon it. In 
sanctioning compromises on behalf of minors, the order 
should state in terms that the question whether the 
compromise was for the benefit of the minors was 
considered. Qovikdasami Naidu v. Alaoiuisami 
Naii>u(1906) . . I. L. B. 29 Mad. 104 

CONFIDENTIAL BELATION. 

See Tbubtbb. 

CON8IDEBATION. 

See Bbnaki Tbansaotion. 

10 C. W. N. 570 
See BoiH) . . 10 C. W. N. 788 

CONSTBUCTION OF DOCUMENT. 

See Act IV of 1882, as. 10, 86, 88 and 
110 (^) . . . . 223,400 

See Act II ob 1899, Son. I, Art. 1. 

I. L. B. 28 All. 436 

See Act (local) II ob 1901, as. 66, 67 (a) 
AND (c), AND 80 L li. B. 28 All. 610 

See DocvMBNT. 

See MoBTGAOB • I. Ii. B. 28 All. 167, 
225, 622, 724 
See MuHAMMADAV Law, 

I. Ii. B, 28 All. 342 



CONSTBUCTION OF DOCUMENT— eoi.- 
cluded. 

See PBB-EHPTiojf . I. L. B. 28 AU. 60, 

168, 454, 456, 618 

See VVajib-ttl-abz I. Ij. B. 28 AIL 488 

CONSTBUCTION OF STATUTE, 

See Laio) Acquisition Act. 

I. L.B. 30Bom.275 

CONSTBUCTION OF WILI,. 

See Will. I. L. B. 30 Bom. 477, 493 

CONSTBUCTIVE TBUST. 

See EsTOPPBL . . 10 C. W. N. 747 

CONTINUOUS USEB. 

See Grant . I. L. B. 33 Calc. 1290 



CONTBACT. 

See GUABDIAN 



10 C. W. N. 763 



See J C7EI3 DICTION, 

I. L. B. 33 Calc. 1065 



' by bought and sold notes. 



See Abbiteation Act (IX ob 1899), ss. 
4, 5 . . I. L. B. 33 Calc. 1237 
See Landlobd and Tbnant. 
^ „ lOC.W. N. 533 

See Pabtnebship . 10 C. W. N. 313 

Assignability — Transfer of Propertu 

Act (IF of 1892), s. 3^" Actionable claim" ^Bene- 
ficial interest in moveable property — Transfer oy 
Property Act (IV of 1882 J, s. ChJ— Contract Ait 
(IX of 1872), s. 23—'* Object or consideration.*'— 
The right to claim the benefit of a contract for the 
purchase of goois ig a *' beneficial interest in move- 
able property " within the definition of " actionable 
claim " in 8. 3 of the Transfer of Property Act (IV of 
1882), and. as such, assiguable. In s. 6 (h) of the 
Transfer of Property Act (IV of 1882) and s. 23 of the 
Contract Act (IX of 1872), the words ** object" and 
" consideration " are not synonymous, but distinct in 
meaning, the word "object" meaning "purpose." 
Semble, the benetit of a contract, that is the bene- 
ficial right or interest of a party under the contract 
and the right to sue to recover the benefits created 
thereby, are assignable, provided that (a) the benefit 
is not coupled with any liability or obligation 
that the assignor is bound to discharge, and {b) 
the contract has not been induced by personal quali- 
fications or considerations as regards the parties to it 
Jabbeb Mbhbb Ali 0. Budgb Hudob Jutb Mills 
Company (1906) , . I. L. B. 83 Calc. 702 
8. c. 10 C. W. N. 755 

'Cfoods^J£ate*s receipt — Fraud — Bills 



of lading — Goods purchased for shipment abroad 
— Unascertained goods — Appropriation of goods 
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COHTRACT-^ontinued, 

hy sgller to th§ contrctct^^CondiUonal appropria- 
Hon — Conversion of Mate's receipts inio bills of 
lading be/ore payment — Pledge of bills of lading 
io a third pctrty without notice of seller's claim 
for the price of goods — Contract Act (IX of 
1872J, ss. 77, 78, 82, 83, 88, 178.^A purchaaed 
certain goods from B for shipment abroad delivery 
to be made at a later date. CI. 13 of the contract 
provided as follows : — '* Terms of paj^ment cash on 
delivery of mate's receipts, dock receipts, or as pro- 
vided in els. 8, y, and 11. Should the said receipts or 
warrants be retained by the buyer for examina- 
tion, they shall remain the property of the sellers 
and be held by the buyers in trust for and at the 
Absolute disposal of the sellers, until payment has 
been made in cash in terms of this contract, and if 
payment be made by cheque, until such cheque has 
been cashed." Under A*b instruations the goods 
were placed alongside the vessel by the seller and 
subsequently shipped. Hate's receipts were made 
ovet to A for examination together with B'b bill 
for payment. A subsequently without paying for 
the goods obtained bills of lading in exchange for 
mate's receipts, and thereafter pledged them with 
C without notice of jB*s claim, and C thereupon 
gave credit to A for the full amount of the bills 
of exchange drawn against the goods represented 
by the bill of lading. Seld, that the goods under 
tiie contract were unascertained at the date of con- 
tract, and tiierefore the sale was not complete, unless 
there was an appropriation by J? as seller of the 
goods for the purpose of the contract, and that 
appropriation was found to be assented to by A. 
Htld also that under cL 18 of the contract the 
seller B obtained .a special property in the mate's 
receipts even though standing in the name of the 
buyer A, which would enable B to hold the docu- 
ments as security for payoient as against the real 
owner of the goods, and that there was nothing 
in the contract to show that the appropriation of 
the goods to the contract was intended by £ to be 
other than final and absolute, that the sale and trans- 
fer to A was complete, and A had a ri^ht to dis- 
pose of the goods as owner, and in obtaining pos- 
session of the mate's receipts gained the means 
of exercising that right. So when A obtained bills 
of lading in exchange for mate's receipts he held 
possession of them as owner, and pledged them in 
that capacity to C, Moyce v. Newington, 4 Q. 
B, B, 82, relied on. Clive Jute Mills v. Ebrahim 
Arab, /. i. B. 24 Calc, 177, Fease v. Oloahec, 
L, B. 1 P. C. 219, referred to. Mirabiia v. Imperial 
Ottoman Banh, 8 Ex. D. 164, distinguished Meld 
-further, that the pledge hy A to C did not come 
within the proviso to s. 178 of the Contract Act. 

JUQGEBNATH AVGUBWALLAH V SHITH (1906). 

I. Ii. B. 88 Cald. 547 



Bight to rescind contract — Contract 

Act (IX of 1872), s. 89.^A agreed to purchase 
from B under two contracts 800 tons of sugar to 
be delivered at diiferent dates. A having failed 
to take delivery under the first contract, B claimed 
to rescind both the contracts. Held, that as there 
was no refusal on the part of A within s. 39 of 



CGNTB,ACT— continued. 

the Contract Act, B was not entitled to rescind the 
second contract. Sooltan Chand v. Schiller. I, L. 
B. 4 Calc. 262, relied on. Though the English 
law does not govern this case, the views of the 
learned Judges in the following English cases would 
serve as useful guides in determining what amounts 
to a refusal, Freeth v. Burr, L, B. 9 C. P. 208^ 
The Mersey Steel and Iron Company, Limited^ 
v. Naylor Benson & Co., 9 App. Cas. 434, referred 
to. Bash Bshabt Shaha v. Nbittta Gopal 
NirNDT(1906) . I. Ii. B. 83 Calc. 477 

Construction — Custom of trade in 



Bombay — Vendor and purchaser — Principal and 
agent — Goods ordered nett free godown — No re^ 
muneration fixed — Variance between printed and 
written terms — Liability to account. — Iheplaintifb 
sued to recover the balance due to them for goods 
delivered by them to the defendant under certain 
indents, the first clause of the printed portion of 

We 
which ran as follows : — «* _ hereby request 

and authorize you to order, and if possible, buy and 

send ' — the undermentioned goods on ^ 
me my 

account and nsk and — bind to pay for 

I myself 

the same at the prices and conditions specified 
below." Other printed clauses provided that 
goods were to be landed by the defendant, who 
was to pay the import duty ; the playitilFs were not 
to le liable for damages though they might have 
advised the defendant of having placed the order, or 
any portion of it ; the liability of the sellers and 
buyers, respectively, was to be the same«as though a 
separate contract had been made out and signed in 
respect of each instalment, insurance was to be 
effected in Europe and the plaintiffs were to be free 
of all responsibility regarding it ; the plaintiffs were 
not to be bound by any clauses or customs not 
specifically mentioned in the indent ; and anything 
written in the indent form by the buyers in any 
language, other than English, except their signature, 
was to be null Hod void. To this indent form the 
following matter^ inter alia, was added in writing : — 
" 12 Cases Ea/contg. 18 Pes. of 25/180 yds. Plain 
Velvet 1421/18 at 1*. 9d. per yard. 2sett free 
godown including duty. 60 days. 6 per cent. Int. 
after due date." The plaintiffs brought out the 
goods referred to in the indents and the defendant 
took delivery of a portion of the same, but refused 
to take deUvery of the remainder. The defendant 
contended, by way of defence and counter-claim, 
that the plaintiffs were his commission agents for 
the purpose of purchasing goods in the European 
markets, and that they were bound to furnish an 
account of the difference, if any, between the cost 
price of the goods 'and the price mentioned in the 
indents. The lower Court, by an interlocutory 
judgments held that the relation between the parties 
was that of principal and agents and ordered the 
plaintiffs to furnish an account. The plaintilR* 
appealed. On appeal the preliminary objection «^b 
taken that the lower Court had erred in exo'Q^g 
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evidence as to the custom of trade in Bombay. By 
an order dated the 7th March 1904 the suit was 
referred back to the lower Court in order that such 
evidence might be taken. On further hearing, after 
such evidence was taken : Held, that there was an 
inconsistency between the printed and the written 
provisions of the indent. The print, however, could 
not be discarded, but it was necessary to discover 
the real contract of the parties from the printed as 
well as from the written words." Qumm v. Tyrie, 
33 L J. (Q. B.) 97, 111, followed. Seld. also, that 
according to the custom of trade in Bombay, when 
a merchant requests or authorizes a firm to order and 
to buy and send (roods to him from Europe, at a 
fixed price, nett fiee godown, including duty, or free 
Bombay harbour, and no rate of remuneration is 
specifically mentioned, the firm is not bound to 
account for the price at which the goods were sold 
to the firm by the manufacturer. And it does not 
make any difference that the firm receives commis- 
sion or trade discount from the manufacturer, either 
with or without the knowledge of the merchant. Paul 
Beibb v. Ohotalal (1904) . I. Ij. B. 80 Bom. 1 

Pakki Adat — Incidents of the custom 



— Employment for reward. — The plaintiffs in 
Bombay bought and sold in Bombay cotton and 
other products on the orders of the defendant who 
traded at Shahada in Khandesh. In respect of the 
transactions sued on the plaintiffs before due date had 
entered into cross contracts of purchase with the 
merchants to whom they had originally sold goods 
on the defendant's account. The transactions were 
entered into on pakki adat terms. The contract of a 
pakka adatia in the circumstances of this case is one 
whereby, he undertakes or guarantees that delivery 
should, on due date, be given or taken at the price at 
which the order was accepted or differences paid : in 
effect he undertakes or guarantees to find goods for 
cash or cash for goods or to pay the difference. The 
evidence in the case establbhes the following proposi- 
tions in connection with pakki adat dealings: — 
(1) That the pakka adatia has no authority to 
pledge the credit of the up-country constituent to the 
Bombay merchant and that no contractual privity 
is established between the up-countt^ constituent and 
the Bombay merchant. (2) That the up-country 
constituent has no indefeasible right to the contract 
(if any) made by the pakka adatia on receipt of the 
order, but the pakka adatia may enter into cross 
contracts with the Bombay merchant either on his 
own account or on account of another constituent, 
and thereby for practical purposes cancel the same. 
(3) The pakka adatia is under no obligation to 
substitute a fresh contract to meet the oMer of his 
first constituent. Eeldt that the defendant knew of 
the custom, which was not unreasonable as it did 
not involve a conflict between the pakka adatia*» 
interest and duty. Bhagwaitdas v. Kanji (1906). 
I. li. B. 80 Bom. 206 

OONTBAOT ACT (IX OF 1872). 

B.ie. 

See DiBQFALinBD Pbofbibtob. 

10 O. W. N. 849 



CONTBACT ACT (IX OF l612)^eontinued. 

BB.lStl^—Mortya^or and mortgagee 

XJndue influence^ Aei VIofl899,ss, 2,4'-8tipuU 
ation for increased interest — Compound interest — 
Penalty — Rate of compensation — Transfer of 
Property Act, ss. 86, 89— St* per cent on amount 
found <fi(e.~ Where in a suit to enforce two mortgage- 
bonds there was no evidence of any actual exercise 
of undue influence by the mortg^tgees or of any 
special circumstances from which an inference of 
undue influence could be legitimately drawn, except 
that the mortgagor was in urgent need of money : 
Held, that t^s circnmstance is not sufi^cient of 
itself to place the mortgagees in a position to 
'* dominate the will " of the mortgagor within the 
meaning of s. 16 of the Contract Act, 1872, as 
amended by Act VI of 1890, s. 2. Dhanipat I/as v. 
Maneehar Bakksh Singh, L, B, 33 I. A. 118, 
distinguished. ' In default of payment of 
interest, both bonds stipulated that additional 
interest should be paid by the mortgagor from the 
date of their execution, both by increase of the 
general rate and by tiie increased rate of the com- 
I>otmd interest ; but at the date of the execution 
of the second bond there was a settlement of accounts 
as regards the interest due on the first bond and simple 
interest only was charged^ the amount being 
included in the principal of the second bond : — Seldf 
that the stipulation for increased interest bein? 
retrospective and not merely from the date or 
default was a penalty within the meaning of s. 74 
of the Contract Act as amended by Act VI of 1889, 
s. 4 ; but that under the Act reasonable compen- 
sation not exceeding the amount of the penalty waa 
payable by the mortgagor. Their Lordships approved 
the concurrent findings of both Courts that the com* 
pensation should be at the same rate as the increased 
interest stipulated for ; and also the direction of 
the High Court that in the case of the first bond 
and in the case of the second bond it should run from 
the date of default of that bond, compound interest 
being allowed only at the rate at which simple 
interest was stipulated for. Held, also on the true 
construction of ss. 86, 88 of the Transfer of Property 
Act and the Hules of Court made under s. 104 the 
High 1 ourt was right in allowing 6 per cent, interest 
only and not the mortgage rate of interest on the 
aggregate amoimt found due from the date fixed for 
r^emption until realization. Sdvdab Kobb v. 
Sham Kbijhek (1903) . L. B. 84 I. A. 9 
acLL. B. 84Calo.l6a 

B.20. 

See Admikistbatiok Bond. 

10 c. w. Tsr. e2a 



sa 20, 59, 142, 14a 



See Adxznistbatiok Bond. 

I. li. 3EL 88 Calo. 187 

See Rbvbkfe Sale Law (Act XI of 

1859), 88. 2S, 30. 
— B.28. 
See AB8ioirMBirT , 10 C. W. N. 766 

iS^eCoKTBAOT . I. Ii. B, 83 Calc. 702 
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CONTBAOT ACT ffX OP ISny-continued, 

— — B. %S^ Contract — J^reement oppostd 
to publie policy — Promi9iory note given for repay* 
ment of money in respect of which a criminal pro* 
eeeution might possibly have lain, — Where a bond 
Jlde debt exiits and where the tranBactiont between the 
parties inrolre a civil liability as well as possibly a 
criminal act, a promissory note giren by the debtor by 
a third party as secnrity for the debt constitntes a 
ralid agreement. Keir v. Leeman, L. R. 9 Q. B. 
87U 392 : 72 R, R. 298 ; Flower v. Sadler, X. R. 
10 Q. R, D, 572, and Kessowji Tulsidas v. 
Hurjivan Mulji, I, L. R, 11 Bom, 566, referred 
to. Jai Evmab v. Gaubi Nath (1906). 

I. li. B. 28 AIL 718 



a 28. 



See Abbitbation. 

I. Ii. B. 88 Gale. 1189 

B. SO^^Wayering contracts — Agree* 

ment to pay differences — Surrounding circum- 
stances — Form of contract not of moment — Bombay 
Act III of 1865. — ^The law which is contained in 
r. 80 of Ihe Contract Act (IX of 1872) and in 
Bombay Act III of 1865, is that the Court mnst 
not only consider the terms in which the parties 
have chosen to embody their agreement, but mnst 
look to the whole .nature of the transaction or insti- 
tution, whatever it may be, and must prove among 
all the surrounding circumstances, including the 
conduct of the parties, with a view to ascertain what 
in truth was the real intention or understanding 
between the parties to the bargain. The actual form 
of the contract is of little moment, for gamblers 
cannot be allowed to force the jurisdiction of the 
Courts b^ the expedient of inserting provisions, 
which might in certain events become operative, to 
compel the passing of property though neither party 
anticipated such a contingency. The Court should 
be astute to discover what in fact was the common 
intention of both parties, and should do all that is 
possible to see throagh the ostensible and apparent 
transaction into the underlying reality of the bargain. 

MOTXLAL V. QOTnrBBAM (1905). 

L Ii. B. 80 Bom. 88 



a 89. 



See CoNTBACT . I. Ii. B^ 88 Calc 477 
- 88. 46, 49, 94 — Commission agent- 



Place of payment of debt — Cause of action — Juris- 
diction — Lettsrs Patent, clause 19. — Held, that 
where no specific contract exists as to the place 
where the payment of the debt is to be made, it is 
dear, it is the duty of the debtor to make the pay- 
ment, where the creditor is. Motilal v. Sxtbajmal 
a904) .... I. Ii. B. 80 Bom. 167 



— 8.69. 

See Salb 



. 10 O. W.N. 948 



8. e5^Limitation Act (XV of 

1877), Sch. U, Art. 97 — Contract^Failure of 
consideration — Suit to recover money paid— Limit- 
ation, — One Farzand Ali negotiated on behalf of 



CONTBACT ACT (IX OF leny^onHnued. 

his wife, Najm-un-nissa, a mortgage for B26,000 
in favour of Jamna Das. This mortgage included 
two items, one of B3,408-ll-6 and the other of 
B679-10-6. The former was a debt due by Farzand 
Ali to Jamna Das, for which Farsand Ali represented 
his wife was willing to become security ; the latter 
was a sum taken by Farsand Ali in cash on the 
representation that it would be paid by him to the 
mortgagor on suit by the mortg^igee for recorery of 
the mortgage-money. The first Court decreed the 
plaintiff's claim in full; but on appeal the High Court 
exonerated the mortgagor from payment of the two 
sums mentioned above. After the death of Farzand 
Ali the mortgagee sued the representatives of Farzand 
Ali for recovery of these two itema Seld, that the 
mortgagee had a good cause of action in respect of 
which limitation only began to run from the date 
of the decree of the High Court, which decided that 
the sum claimed could not be recovered from Najm- 
un-nissa as part of the mortgage debt. Bassu Kuar 
V. Dhum Singh, I, L, R, 11 All, 47, followed. 
Jaxita Dab v, Kajx-fk-nibsa Bibz (1906). 

L Ii. B. 28 AIL 468 

• B. 69 — United Provinces Land 

Revenue Act (III of 1901), ss, 133 and 
233 — Suit to recover money paid to release pro- 
perty from unlawful attachment — Jurisdiction — 
Civil and Revenue Courts.—TbB plaintiff sued in a 
Civil Court to recover money from the defendants 
on the allegation that certain property belonging to 
her having been wrongfully attached in order to 
realize arrears of Government revenue due from the 
defendants, she, the plaintiff, had, in order to save 
her own property, paid the arrears of revenue due 
from the defendants to Qovemment. Held, that the 
cause of action was a good cause of action having 
regard to s. 69 of the Contract Act, 1872, 
and that the jurisdiction of the Civil Courts to 
entertain the suit was not ousted by the provisions 
of the United Provinces Land Bevenue Act, 1901, 
ss. 183 and 283 (m). Smith v. Dinonath, I, L, R, 
12' Calc, 213, and Bama Sundari Dasi v. Adhar 
Chunder, I, L. R, 22 Calc, 28, referred to by 

BAiTBBJI, J, TlTMA KlTNWAB V, JaJBSHAB PbASAD 

(1J06) . . . I.Ii.B.28AlL568 

g. 14i^Penalty'^Jnterest — Stipulation 

to pay higher rate — Rate originally contracted 
for — Subsequent reduction. — A sum of money was 
borrowed at a certain rate of interest Subsequently 
on a settlement of account between the parties, 
it was agreed that a lower rate of interest would 
be chargeable on the amount remaining due, if paid *' 
within a certain date ; but, if not so paid, the higher 
rate originally contracted for would be payable. 
Seld, that the stipulation for the payii»ent of in- 
terest at the higher rate cannot be regarded as a 
penalty, that being the rate originally contracted for. 
Where the parties are sui Juris and there is no 
question of fraod or oppression or improper deal- 
ing or undue infiuence, they nre competent to make 
and must stand by their own bargain. Eibti 
Chuicdbb Chattebjeb v. Atewson (1906). 

10 O. W. N. 640 
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8,74. 

fifde Abmuobtbatioh Bond. 

I niereti — Hi^h rate — Tenaliy, — A 

stipnUUon for the payment of interest at the 
rate of E75 per cent, per annnm from the date of the 
bond, on failure to pay the principal amount in two 
instalmentB on dates as fixed in the bond, was held in 
the circumstances of the case to be a penalty. It is 
open to a Court to consider the facts and circum- 
stances of each case and determine whether a stipula- 
tion for a high rate of interest is or is not a penalty, 
its finding on the question being rather a finding of 
fact than of law. Mujak Patabi «. Abdul 
Jubbab(1906) • • • lOC.W.N.lOaO 

8. 74^ ZSxpl.» XSfPeet {3f-^Mortgage^ 



Simple mortgage, personal liability under, exists 
unless special contract to the contrary — Absence of 
specific prayer in plaint no yround for refusing 
appropriate relief— Delau no abandonment of 
right, — In the case of simple mortgages, the personal 
liability of the mortgagor exists, unless th^ is a 
specific contract to the contrary. Wahid-un-Niesa 
▼. Qobtrdhan Das, I. L. R. 29 All. 453, 461, 
referred to. Where the plaint asks for a decree 
against the defendants as members of the family and 
for such other relief as the Court may think fit,' the 
Court ought to grant the plaintiff such appropriate 
^lief as he is entitled to and such relief cannot be 
refused on the ground that there is no specific prayer 
for such relief. Though it is within the scope of 
the authority of the managing member of a Hindu 
family to execute the mortgage so as to bind the 
family assets, the plaintiff in a suit on such mort- 
gage is not entitled to a personal decree against a 
defendant member of the family who is not a party 
to the mortgage in respect of the money alleged to 
be in his hand. Mere delay by the plaintiff in suing 
to enforce a contract is no evidence of an iutention 
not to enforce its terms. Under the explanation to 
s. 74 of the Indian Contra«st Act* it is for the Court 
to decide on the facts of the particular case whether 
a stipulation for increased interest from the date of 
default is or is not a stipulation by way of penalty. 
It wag not the intention of the Legislature to enact 
that such stipulations are always to be considered 
penat The explanation was simply intended to 
meet the decltaons |fai whieh it wm held that such 
stipulations are not penal and must be enforced. 
Abbaxb HBGeiU[>BTHi «. KiiiHiAincA Chbttt 
• I. Ii. B. 89 Mad. 491 



a906) . 

. 8. 74— Vfot applicable to forfeiture of 

dcposits^Foffeiiure, no relief against, if amount 
rsofMo^ls.— Neither s. 74 of the Contract Act, 
nor the principles of law laid down In decisions 
dealing with promises to pay specified sums in case 
of breach of contract apply to cases of forfeiture of 
deposits for breach of stipulations even when some 
of them are but tilfiing, while othen are not such. 
Wallis V. Smith, L, M, 21 Ch. D. 248 at p, 258. 
In such cases the rule is that where the instrument 
zelecs to a snm deposited as security for performance 
the forfeiture wiU not be interfered with, if reason 



CONTBAOF AOr (IX OF UN^j^^oncluded. 
able in amount. Srinivctsa v. Bathnasabapaihi, 
I. L. M. IS Mad. 474, not followed. Maviah 
Pattbb «. Mabbab Railway Compavt (1906). 

I. Ii. B. 89 Mad. 118 

. 88. 77, 78, 88, 83, 88» 178. 

See CoHTBAOT . I. Ij. S. 88 Calo. 647 



88. 148, 144. 



See ADMiviSTiATioir Bone. 

10 O. W. N. 678 



88. 187, 18a 



iSee.PBINOIPAL AKD AOBKT. 



-88.240,246. 



See Pabtkbbship 



10 O. W. N. 818 



CONTBACT, EFFXQT OF. 

See Bight ov OooirpAKOT. 

I.Ii.B.88Calc.l86 

OOWPEIBUTION. 

8ait for. 

See Act XV of 1877, Sch. II, Abts. 99 
AND 182 . . I. Ii. B. 88 AH. 748 



See AOT IX of 1887. 



I. Ii. B. 88 AH. 898 

comrsYAHCE. 

See Btidevob Act. 

I. Ii. B. 80 Bom. 911 

See Exbcvtion of Dbcbbi. 

10O.W.N.846 



CONVICTION. 

See Cbimival Pbocbditbi Codb. 



COPYBIGHT. 

Ses COPTBIOHT Act. 

COPYBIGHT ACT (ZX of 1847). 

. 88. 8 and 14—^ Person aggrieved " 

Summary proceedings — Inftingement^The 

Press and Pegistration cf Books Ajst (XXV 
cf 1S67J, s. IS-^atali^ue of Books kept at 
Bombay^harter Act (24 and 25 Vict. cap. 
104), s. 14-^Letters Patent, s, 86 — Jurisdic* 
Hon of the High Court of Calcutta, Original 
Side~~Evidence by afitdarits.^On an application 
under a 6 of the Indian Copyright Act of 1847 by 
the aMignee of the copyright in certain hooka for an 
order that the entry regiftoring the name of another 
person aa proprietor of the copyright in the same 
books be expui^ged from the Catalogue of books 
kept at Bombay under Act XX V of 1S67 1 Seld, 
that s. 18 oC Act XXY of 1867 did not oust the 
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COPYBiaHT ACT (XX OF 1847)— con- 

eluded. 
luriadiction of the Supreme Conrt of Calcutta vested 
in it by i. 6 of the Indian Copyright Act of 1847, 
that the High Court of Calcutta as the direct 
Bucccswr of the Supreme Court is invested with 
all its powers and functions, and that a Judge sitting 
on the Original Side under s. 14 of the Charter Act 
1m8 lurisdiction to dispose of an application under 
«. 6 of the Indian Copyright Act of 1847 to expunge 
an entry from the Catalogue of Books kept at 
Bombay under Act XXV of 1867. Seld, " the pro- 
prietor of a copyright is a person aggrieved" within 
&e meaning of s. 6 of Act XX of 1847, when another 
person gets his name registered in a Catalogue of 
Books in fraud of the proprietor's rights. If a case 
of this sort is clear upon the merits, the Court is 
justified in disposing of it upon evidence by affidavit. 
Seld, that an application under s. 6 of Act XX of 
1847 is a "summary proceeding in respect of an 
infringement of copyright within the meaning of 
s. 14 of the Act, and the omission to make an entry 
of the applicant's name as proprietor of the copv- 
right in the Book of Begistry at the office of the 
Secretary of the Home Department of India, before 
commencing proceedings, constitutes a bar to the 
application. Abdoolla Bhay Sabapalli t. Iamail 
Bnr Shbikh Badax (1905). , ,^ 

I. Ii. B. 88 Calc. 571 
B.C. 10 O. W. N. 184 

. B. l^^-Aef XXV oflSer^Law under 

9. 14 of Act XX 0/1847 same as law in Snglandr— 
No copuriffhi in puhUshed work, except where 
copyright roistered and *ii5m<#.— The law as 
settled in England is that in the case of a book which 
has been published, there is no right to sue for piracy, 
except where the copyright is registered and subsists 
under statutory provisions. Copinger on « Copyright,' 
pp. 29 and 83. referred to. Maehlin v. Richardson 
and Qamhaud ▼. Wallace (7 Ruling Cases, 66 at 
vp. 67, 70 and 128 respectively), referred to. The 
law is the same in India. The proviso to s. 14 of 
Act XX of 1847 has not effected any change in the 
law as stated above and does not protect copyright 
in published works when not registered under Act 
XX of 1847 or Act XXV of 1867. Macmillan v. 
Suresh Chandra Deh, I. L. R. 17 Calc. 961, 
dittinguished. Sabafathi Mudaliab v. Sbetha- 
(1906) I. H lU 28 Mad. 282 



CO-SHABEB liANPLOBD. 

See Bengal Tenancy Act, s. 188. 

10 O. W. N. 787 

decree against r ecorded tenant. 

See Laitdlobd and Tenant. 

10 O. W. N. 1 

5«eBENT . . 10 C.W.N. 108 



Co'sharer landlord — Decree for rent 

against registered tenant — Private sale of 
tenants interest prior to suit — Sale in execution 
of decree^ ifaffects the purchaser's rights. — When 
certain co-sharer landloMs instituted a suit for the 
rent of a jote, making all persons interested in the 



CO-SHARER JjANiyJiOKD-^coneluded. 

jote partii defendants, and obtained a decree a sale 
in execution of the decree passed the entire jote to 
the purchaser. But a sale in e;tecution of a decree 
for rent obtwned by the same landlords in a suit 
subsequently instituted against the purchaaer, but 
after the latter had parted with his interest in the jote 
to a third party, did not affect the rights acquired 
by such third party by lus purchase. The fact that 
such third party had not got his name registered in 
the lamindar's sherista, in place of the first 
purchaser was immaterial as at the second auction- 
sale only the right, title and interest of the judg- 
ment-debtor was sold. Umesk Chandra Boy v. 
GouB Lal Chaitdhuby (1906) 10 C. W. N. 1042 

Rent, suit for — Co-sharer landlords^ 

Separate collection, effect of— Right to sue jointly 
for whole rent-^Implied contract.— ¥xom the mere 
fact that co-sharer landlords have for a long 
period collected their shares of the jama separately, it 
cannot be inferred that the parties contracted that 
separate collection should go on for ever. There is 
nothing, therefore, to prevent the co-sharer landlords 
from joining to sue for the whole rent. Guni 
Mohamed v. Moran, 1. L. R. 4 Calc. 96; Gopal 
ChunderDasY. Umesh Narain Chowdhurg, L L.R. 
17 Calc. 695; Pramada Nath Rog v. Romani 
Kant Rov, 9 C. W. N. 84 s Shyama Charan 
Bhattachorgar.Akhog Kumar Mitter, 10 C. W. N. 
787 ; Oirish Chandra Mukhopadhga v. Chhatra- 
dhar Ghosh, 8 C L. J. 879, referred to. Akshoy 
KUKAB HiTBA 0. GoPAL Kamini Dbbi (1906). 

10 C. W. N. 862 
B.C. I. Ii. R. 88 Calc. 1011 

CO-BHARERS. 

Enjoyment of joint property- Right 

to joint possession — Suit relating to the joint 
propertySxolusion of a co-sharer in denial of 
his right. — The defendants had, in defiance 
of the rights of the plaintiff, who was their co* 
sharer, seized possession of land appertaining to the 
joint estate ; they were not cultivating any part of 
the land or carrying on any work thereon incon- 
sistent with the joint possession of the plaintiif, 
nor had they improved the lands by spending labour 
and capital theraon, nor was there any acqnies^ 
cence by the plaintiff. Beld, that even if the 
defendants had originallv taken possession of the 
land for the purpose of cultivating indigo, that 
purpose having come to an end they were not 
entitled to continue in exclusive possession of the 
land and that the plaintiff was entitled to recover 
joint possession. It would be subversive of the right 
of joint owners to hold that it is open to any eo- 
sharer, who may appear first on the field, to seize 
possession of any limd newly formed by accretion to 
the joint estate and hold it to the permanent exclu- 
sion of the other co-sharers. Watson 4* Co. v. 
Ram Chund Butt, I. L. R. 18 Calc. 10 : L. R. 17 /. 
A. 110, Lachmeswar Singh v. Manowar Hossein, 
i. L. R. 19 Calc. «M ; X. R. 19 I. A. 48, and 
Madan Mohun Shaha v. Rajab Alt, I. L. R. 28 
Calc. 223, refened to and distinguished. Suben-, 
DBA Nabadi Sinqha V. Habi Mohan Mibseb 
(1906) . . I. H R. 83 Calc 1201 

B 2 
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COSTS. 

-• Solicitor's lien for eo9t$-»8ummarif 

jurisdiction of Court oner suitors^Compromisc 
hS^ parties without knowledge of solicitor^Soli' 
citor's right to oppose motion — Negotiable security 
— Transfer of negotiable security by debtor to h%s 
creditor — IBffect, — ^By a private compromiBe between 
CuUianji the pUintiJff ia the first lait, and 
Lakshmibai, the 6th defendant, who was also the 
plaintiif in the second suit, it wss agreed that the 
plaintiif shonld give to Lakshmibai certain immove- 
able property and ftl6,853 in full settlement of her 
claim and a farthersnmofBSOO from her solicitor's 
costs. On the 2l8t February 1904^ possession of the 
immoveable property was given and a sum of it500 
"s :iid to Lakshmibai. CuUian j i also gave to her 8 hundis 

ix »5,000, ft6,000 and ft5,853 respectively, but 
the huidis were dishonoured on their due dates* 
In March and April 1904, the pUintiff paid 2 sums 
of B5,0OJ to Lakshmibai by cheque, in lieu of the 2 
hundis for B9,000. On the 4th June 19«)4, Laksh- 
mibai's solicitor gave notice to the plaintiif, that he 
bad a lien for costs on the sum of fil 5,858 agreed 
to be paid bv the plaintiif to his cHant. On the 22nd 
of Jane 1904, the plidntiff paid the sum of H6,863 
to Lakshmibai, in cash, in respect of the hundi for 
B5,853, which was dishonoured. The plaintiff, 
thereupon, moved for an order, authorizing the deli- 
very to him of certain property, alleging that he had 
settled and satisfied the claims of Lakshmibai. 
Lakshmibai's solicitor opposed the motion on the 
ground that the settlement and satisfiiction were 
collusive transactions i«itended to cheat him out of 
his costs and asked the Court to order the plaintiff to 
deposit the sum of E9,000 as security for the 
same. Keld, that in the absence of fraud or collu- 
sion between the parties^ the solicitor was entitled 
to be paid his taxed costs, by the plaintiff, up to 
115,853 being the amount paid by the plaintiff after 
notice of the lien. The High Court of Bombay has 
a summary jurisdiction over its suitors for the 
purpose of enforcing a solicitor's lien for costs t and 
in enforcing it the Court must be guided by the 
principles of English law. Whether the solicitor 
moves tl\e Court by an application of his own or 
appears to oppose a motion of the party against 
whom the lien for costs is alleged to arise, in either 
case he calls in aid the equitable interference of the 
Court under its summary jurisdiction. Devkabai v. 
Jefferson, Bhaishankar and Dinsha, J. L. R. 
10 Bom, 248, and Khetter Kristo Mittery. Kally 
Brosunno Qhose, I. L. R. 25 Calc. 887, followed. 
Ramdogal Serowgee v. Ramdeo, I. L. R. 27 Calc, 
Bj9, dissented from. Seld, also, that the giving of a 
negotiable security by the plaintiff to Lakshmibai 
operated as a conditional payment only and not as 
a satisfaction of the debt. In re Romer and Haslam, 
i. R. 2 Q. B, 286 at p. 296, followed. Culliakji 
V. Baghowji (1904) . 1. 1«. B. 80' Bom. 27 

COSTS OF COMMISSIONEB. 

See Civil Pbocbj>ube Code. 

COUNSEL. 

See Pbaoticb. 



COUNTEBFEITING TBADE mai^ k: 

See Causb of Aonov. 
COX7BT. 

See Decree . L L. B. 83 Calo. 808 

COUBT ACTINQ AS ABBITBATOB. 

See AOBEBMBKT. 

COIJBT-FEES. 

See CiTiL Pbooedfbe Codb. 

10 O. W. N. 199, 857 
See MOBTOAGB. 

10 C. W. N. 1010 

Memorandum of appeal — Appeal 

from an order directing an award to be filed — 
Decree— Court-fees Act f VII of 1870J, Sch. I, 
Art, 1. — On an application to file an awaid made on 
a reference to arbitration without the intervention 
of a Court a decree was made to the effect that the 
plaintiff do recover a certain sum of money aa 
awarded by the arbitrator. Held, that an order 
directing such an award to be filed is a decree and an 
appeal from such an order is an appeal from 
a decree and ought to bear a Court-fee in* 
accordance with Art. I, Sch. I of the Court- 
fees Act. Ghulam Khan v. Jlluhammad Hassan, 
I. L, R, 29 Calc, 167, followed ; decision of Old- 
BIBLD, J., in Daganandv, Bakhtawar Sing, I. L. R,. 
5 All. 338, approved ; Upadhya Thakur y, 
Bersidh Singh, I. L. R, 23 Calc, 723, distinguish- 
ed. Hahi Mohan Singh v. Kali Pbosad Cha- 
LiHA (1906) . . . I. L. B. 88 Calc. 11 

Court-fees — Set-off claimed in a 



written statement. — V/here in a suit for rent the 
question was as to whether defendant was entitled to 
claim a deduction on account of payment made 
by him for cesses payable by the plaintiff on 
account of years previous to those for which rent 
was claimed. Held, thttt the p^tyment cannot be 
treated as part payment of the ren^ sued for, but a» 
an antecedent debt. The claim wa^, therefore, Iq 
the nature of a set off and Court-fees must be paid 
for the same. Dictum of Bavbbjbb, J., in Fakir 
Chandra Dutta v. Messrs. Gisborne ^ Co., 8 C, 
W, N. 174, not followed. Quisb v. Anamta Bah 
Rathi (1905) . . . 10 O. W. N.^ieO 

Ad valorem fee chargeable on appeals 

against decrees under s, 330 of the Code of Civil 
Brocedure, — ^Where a claim under s. 330 of the Code 
of Civil Procedure has been registered »s a suit» an 
appeal against the decree directing delivery of 
property in such suit ought to be stamped with an 
ad valorem fee. Balasukoba Mudbllf v. Baja- 
LiNGAV Chbttiab (1905) I. Ii. B. 28 Mad. 172 

COUBTPBES ACT (VH OF 1870). 

88. 7, Bub-8. (v) and (vi) and 12 — 

Court-fees — Bre-emption — Valuation of suit — 
Appeal— General Clauses Act (X of 1897} 



Digitized by 



Google 



( 105 ) 



DIGEST OP CASES. 



( 106 ) 



COX7BT-FEE8 AOT (VII OF 1870)~co»- 

#• 3 (5y), — Stld, tliat the ezpreMioa " the year 
•next before the date of presenting the plaint" 
oocnrring in olanae {e) of snb-s. (v) of a. 7 of the 
'Conrt-fees Act, 1870^ denotes a period of 835 days 
reckoning backwards from the date of presentation of 
the plaint Held, also, that where a Ck>nrt had based 
its decision as to the yalnation of a snit npon a 
wrong constmction of the expression " the year next 
'before the date of presenting the plaint," an 
appeal was not precloded by s. 12 of the Conrt Fees 
^ot, 1870. Qhabi Uax v. Hab Gobind (1906). 

I.L.B.a8A11.41I 

8. 7 (e), cL IX, and Art. I of Soh. 

I — Dosf the Act apply to appeals «ji mortgage 

euiis^Court'fee payable on shbject'tnatter in 
dispute in the appeal. — S. 7 (e), clanse IX of the 
Conrt-fees Act, applies only to "saits" and not 
to appeals. In the case of appeals in mortgage tnits 
Article I of I Schedule I of the Act applies. The 
Court-fee in such cases is payable on the yalne of 
'the subject-matter in dispute in the appeal and not 
of the subject-matter in dispute in the suit. Nepal 

Sai V. Deli Prasad, I. £. R, 27 All. 447, foUowed. 
^mar Zhan t. Mahomed Khan, I. L, B. 10 Bom. 

41, dissented from. Kbfxbbkcb uhdbb Coubt- 
VBBB Act, 1870 (1906) . I. Ii. B. 28 Mad. 867 

88. 10 and VSk^Court-fee— Procedure 

— Second appeal — Appeal to lower Appellate 
Court by respondent in Sigh Court insufficiently 
stamped. — ^Where it was discovered in second appeal 
in the High CSourt that the respondents, when appel- 
lants in the lower Appellate CSourt, had not pUd 
A sufficient CSourt-feeon tiieir memorandum of appeal 
in that Court, and up to the date of the hearing of 
the plaintiffs' appeal in the High Court, though 
called upon to do so, had not made good the deflci- 
v^ncy, it was hfld that the proper procedure was not 
to dismiss the respondents' appeal to the lower 
Appellate Court, but to stay the issuing of the 
decree, if any, of the High Court in favour of the 
respondents until such time as the tdditional Court- 
•fee due by them might be paid. Narain Singh y. 
Chaturbh^f Singh, I. L. B. 20 All. 862, followed. 
Madan Lai y. Jai Kishan Das, Weekly Notes, 
1906» p. 277, oyermled. Mohav Lal v. Nabd 
:Kibbobb (1905) . I.Ii.B.28 A11.270 

8. 11 — Past and future mesne profits 

^^ivil.Procedure Code (Act XIV of 1882J, ss. 
909, 211, 9i;9.— Wherea pliunt asked for past as 
well as fatore mesne profits and an amount was 
-4\laimed and Conrt-fees paid for past mesne profits 
only. Seld, that s. 11 of the Conrt-fees Act 
Mplied. Bam Krishna Bhihaji y. Bhimabai, 
I. L. B. 15 Bom. 46, Chedi lal y. Kirath 
Chand,h L, B. 2 All. 682, and Kewal Kis- 
san Singh y. Sookhari, I. L. B, 24 Cale. 178, 
referred to. There is no analogy between inters 
•est awarded under s. 209 of the Code and 
metne profits claimed and awarded under ss. 211 
4Mid 212. Interest may be awarded under s. 209 as 
.an inducement to prompt sa tisf action of the decree 
and as a penalty for non-compliance with it. Such 



COXTBT-FEES AOT (VII OF 1870)— ooa- 

eluded. 

interest is no part of the claim or relief granted as 
in the case of mesne profits. Dwabea Nath Biswas 
V. Dbbbndba Nath Taoobb (1906). 

I.Ii.B.8dOalo.l882 

8. 28— Ctt;t7 Procedure Code* s. 54 



^Suit filed on last day of limitation on an 
insufficient Court-fee — Limitation. — When by a 
mistake of the pUintiif, and not of the Court or of 
any officer of the Court, a plaint was filed upon an 
insufficient Court-fee and this was not discovered 
until after the period of limitation for the suit had 
expired, it was held that the suit was barred. Munro 
V. The Cawnpore Municipal Board, I. L. B. 12 
All. 57, Muhammad Ahmad v. Muhammad Sirajud' 
din, L X. B.23 All. 423, Balkaran Bai v. Gobind 
Nath Tiwari, 1. L. B. 12 All. 129, and Jagram 
v. Chatarpal, Weekly Notes, 1904, 133, foUowed. 
Valambal Ammal v. Vythilinga Mudaliar, 
L L, B. 24 Mad. 331 dissented from. Bam Tahal 
Singh v. Dobbi Bai (1906) L L. B. 28 All. 810 



Soh. I, Art. 1. 



See Valuation of Suits. 

I. L. R. 88 Oalc. 1183 

— Soh. I, Art. L 
See CoFBT-FEB . L Ii. B. 88 Oalc. 11 

-Sob. n. Art 17 (Yi)~^Court'fee^Suit 



to recover possession of share in immoveable 
property after partition. — Where on the face of 
the plaint it appeared that the suit was in fact a 
suit to establish the plaintiff's title to a one-third 
shure in certain pioperty and to recover pos- 
session of the same, a claim for partition being added 
to make the relief sought effectual, it was held that an 
ad valorem fee was payable on the plaint and not a 
fee of fllO as provided by Article \7, clause vi, of 
the second schedule to the Court-fees Act. Balvant 
Oanesh v. Nana Chintamon, I, L. B, 18 Bom. 209, 
followed. Kirty Churn Mitter v. Aunath Nath 
Deb, L L. B. 8 Calc. 757, referredlto. Wali-ullak 
V. DuBOA Pbasad (1906) . I. L. B. 28 AU. 840 

OOUBT OF WABDS. 

See CouBT of Wabdb Act. 
See DlSQTTALlFIBD Pbopbibtob. 

OOUBT OF WABDS AOT (BENQAL 
AOT IX OF 1878). 

. 88. 14, 99^Manager^Leas'e granted 

or renewed by manager ^^Presumption,-^lL lease 
granted by a manager under the Court of Wards 
cannot be held to be void on the Rronnd that there 
it no evidence to show that he had granted it 
under the orders of the Court. Held by Raxpini, 
/., that under ss. 14 and 89 of the Court of Wards 
Act (Bengal Act IX of 1879), the manager had a 
primd facie right to grant the lease, and that it 
must be presumed that he had the sanction of the 
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COUBT OF WABDS ACT 

ACT IX OF ISlBy—coneluded. 

CoUector, under who§e authority he must have acted- 

Meld by MuKBBJBB, J., that a lease granted by a 

manager without the orders of the Court is only 

voidable at the option of the ward, and a lease which 

in fact was necessary for the good management of 

the ward's property, is not vitiated merely by rwson 

of the absence of the orders of the Co0BT. Uma 

Chubv Mahaldab r. Nabendba Nath Basu U906) 

I.Ii.B.38Calo. 278 

B.C. 10 C. W. N. 126 

COX7BT BALE. 

See CiTiL Peocedfeb Code. 

I, L. B. 80 Bom. 575 

CO-WIDOWS. 

See HiKDi: Law. L Ii. B. 80 Bom. 481 
^0eMiTAK8HABA.I.L.B. 80 Bom. 888 



CBBDITOB. 

/StftfBECEITBE . 

See Wakfitama 



I. L. B. 88 Calo. 1175 
. . 10 C.W.N. 560 



CBIMINAIi FBOCEDUBE CODE (ACT 
V OF 1898). 

See Complaint. 

, ^ 8. 4 — Appeal Uet againtt order 

made under *. 22 of the Cattle Trespats Act. 

By 8. 4 (o) of the Code of Criminal Procedure, 

the word ' offence ' includes an act in respect of 
which a complimit may be made under s. 20 of the 
Cattle Trespass Act ; and a person against whom an 
order under 8.22 of the Cattle Trespass Act is made 
is a " person convicted on a trial '* and is entitled to 
appeal under s. 407 of the Code of Criminal Proce- 
dure. In THE MATXEB OF PONNUSAMl (1901). 

I. L. B. 28 Mad. 517 

88. 4 and ^10-^ Jurisdiction — ** Judi' 

cial proceeding** — Inquiry into petition againtt 
subordinate official. — Meld, that an inquiry con- 
ducted by a Magistrate into the truth of allegations 
against a subordinate official contained in a petition 
presented to a Deputy Commissioner is a Judicial 
proceeding within the meaning of s. 4 (m) of the 
Code of Criminal Procedure. Sara Charon 
Mookerji v. The King-Emperor, I. L. S. 32 Calo, 
967, distinguished. Emfbbob v. Kuna Sah (1905). 
I. Ii. B. 28 AIL 88 



-88.80,484. 



See Pabdon* 

I. L. B. 88 Calo. 1858 

8. 106 — Appellate Court cannot hind 

over to keep peace when lower Court not one of 
the class referred to in the section, and no breach 
(^ the peace committed.^An Biccrued, person cannot 
be bound over to keep the peace under s. 106 of the 



CBIMINAL PBOCBDUBB CODE (ACOT 

V OF 1898) — continued. 
Code of Criminal Procedure, unless he is convicted of 
an offence of which a breach of the peace is a necessary 
ingredient and unless it is found that a breach of the 
peace has actually occurred. An Appellate Court 
cannot exercise the power under the section when the^ 
accused has not been convicted by a Court such as 
is referred to in the section. Muthiah Chbtti v. 
Empbbob (1905) . I. Ii. B. 29 Mad. 190 

' 88. 107 and 145 — Attempt to eject 

by force a person in possession of immovable 
property — Jurisdiction — Procedure, — Where 
certain persons wrongfully and without any bond 
fide claim to possession, sought to eject another by 
force from the possession of certain land, and a 
breach of the peace was imminent, it was held that 
a Magistrate might legally take action against the 
aggressors under s. 107 of the Code of Criminal 
Procedure, and it was not necessary, on the finding 
that their claim was not bond fide, to take proceed- 
ings under s. 145 of the Code. Escpbboe v. Rah 
Baban SwroH (1906) . 1. 1-. B. 28 AIL 406- 

B. 110. 



See Fubtheb Knquiby. 

I. Ii. B. 88 Calo. & 

' 8. 110 — Security for good behaviour-'^ 

Subsequent conviction — Forfeiture of bond-^ 
Imprisonment for unexpired portion of the period, 
for whioh security had been given. — Held, that 
where a person has given security for good behaviour 
and his security is subsequently forfeited the amount 
of his forfeited bond may be exacted, but he cannot 
be also committed to prison for the unexpired portion 
of the term for which security had been taken. 
Empbbob v. Jagdeo Sinoh (190G). 

I. Ii. B. 28 AIL 629 

88. 110, 118^Security for good 



behaviour '-' Fresh proceedings taken immediately 
after the period of a previous security bond has ex* 
piredr-^Locus panitentia. — Banjit was bound over 
to be of good behaviour for a period of three years,^ 
which term expired on the 18th of June 1905. On 
the 20th of June 1905 fresh proceedings were 
started against him under a 110 of the Code of 
CriminalProcedure. Meld, that the interval was 
not long enough to give Rail jit any opportunity of 
showing that he was willing to adopt an honest 
livelihood, and that evidence relating to events prior 
to the 18th of June 1905 was inadmissible in 
support of a fresh order under s. 110. Emperor v. 
Susain Ahmad Khan, Weekly Notes, 1905, p. 84, 
followed. Empbbob v. Baxjit (1905). 

I. Ii. B. 28 AIL 808 

• 8. IdO-^-Order for removal of obstruct 



tion on public land — Drfence raising question cf 
iiile — Procedure. — When in a matter under s. 183 < 
of the Code of Criminal Procedure the person called i 
upon to show cause raises a question of title it is for 
the trying Magisti-ate to decide whether the question 
so raised is raised bond fide. But the trying Magis* 
trate ought not to go further and decide whether thor 
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OBIMINAL FBO0BDXJBB OODB (ACT 
V. OF 199S)—e(mi%n%0d. 

title set up does or does not exist. Eicpebob v. 
Dost MuHAXMAD (1905) • L I«. B. 28 AU. 98 

8.145. 

See P0S8B88I05 . L L. B. 88 Calc. 88 
' 8. 145— 2)tf/l»i/tofi — " Crops or other 



produce of land " -^Crope severed from the land 
not within the definition — Jurisdiction. — Held, 
that the words " crops or other produce of land '* as 
used in s. 146 (2) of the Code of Criminal Procedure 
do not include crops, which haye been seyered from 
the land upon which they grew. A Magistrate has 
therefore no jurisdiction to attach under s. 146 of 
the Code a crop of mahua no longer growing on the 
trees. Ramzam Alt y, Janardhan Sin^h, I. L. B, 
80 Calc, no, followed. Chafbasi v, Baha Shait- 
KAB(i905) . . I. UB. 28 All. 288 



— B. 145 (i). 

See Bbbaoh op thb Peaob. 

I. L. B. 88 Calo. 



852 



— B. 145, ols. 1, 8. 
See Possession . 1. 1«. B. 88 Calo. 



88 



. b. Ub^JCnqtiir^ to he held before 

issuing preliminary order under— ^Jurisdiction 
of Magistrate — Failure of jurisdiction whers 
Magistrate refuses to receive evidence which 
party is ^entitled to adduce under s, 145 (6). — In 
order that a Magistrate may haye jurisdiction to 
act under s. 145 of the Code of Criminal Procedure, 
he must be satisfied from a Police report, or other 
information, that a dispute likely to cause a breach 
of the peace exists concerning any land, etc. Where 
there is no Police report the statement of interested 
parties ought to be receiyed with g^reat caution and 
ought not to be acted upon, unless they are corr« • 
borated by the testimony of leSs interested persons. 
The opposite party also ought to be giyen an oppor- 
tunity of cross-examiniuff ttie party making such 
statements before the Magistrate takes any action on 
them. Under s. 146 of t£e Code of Criminal Proce- 
dure, a party, who is required by a preliminary 
order to attend at the Magistrate's Court, is entitled 
to show that no dispute likely to cause a breach of 
the peace exists or had existed, and it is not open 
to such Blatfistrate to refuse to reoeiye such evidence, 
when tendered. Where the Ma^pstrate refuses to 
receive such evidence, his order will be set aside at 
haying been passed without jurisdiction. Fer 
Datibs, «7.-~A Magistrate acta ultra vires in 
clubbing together disputes rela* iui; to a large anmber 
of villages and treating them as one. Each Tillage 
must stand on its o * n footing and the Magistrate 
should satisfy himself that % dispute existed in 
respect of all the villages. He should ascertain, ns 
regards each yillage, which party was in possession 
at the date of the order and confirm that possession. 
The object of Chapter X iV of the Code of Criminal 
Procedure being to procure prompt action to avert 
breaches of the peao^ the Legislature could not 
have contemplated under that chapter wh«>le8ale 
proceedings in regard to a large number of irillagei 



cbucinal pbocsditbe codb (aot 
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which, if tbe procedure above stated be adopted, would 
entail a prolonged enquiry. KirxABA Tibttmalbata 
V. SowoAB LoDP, GoTiirD Doss Kbishva Doss 
(1906) . . L Ii. B. 28 Mad. 581 

B. \^fS— 'Dispute concerning land~- 



Omission to publish a copy of the initiatory order 
at or near the subject of dispute -Jurisdiction^^ 
Procedure - Criminal Procedure Code (Act V of 
1898). #. 1^, els, (1) and (SJ— Revision^ Power 
ofMigh Court to interfere in revision-*- Prejudice — 
Charter Act (U and 25 Vict., c. 104J, s. 15. Where 
the Magistrate drew up an initiatory order under s. 
145, cl.(l) of the Criminal Procedure Code, but omitted 
to direct the publication of a copy of it at or near 
the subject of dispute, and it was not so published in 
accordance with cl. (3) of that section : — Meld, that 
the provisions as to the publication of a 
copy of the order in s. 145, cl. (8) of the 
Code, is directory, and relates to a matter of proce- 
dure only and not of jurisdiction, ."that if cl. (1) of 
s. 145 has been complied with, the Magistrate has 
jurisdiction to deal with the case, and the mere fact 
that he omitted to have a copy of such order 
published by affixing it to some conspicuous place at 
or near the subject of dispute does not deprive him 
of jurisdiction, but is an irregularity in his pro « 
cedure. The power of interference of the High 
Court in cases under s. 145 of the Code is only 
under s- 15 of the Charter Act. It is discretionary 
and ought in such cases to be exercised with every 
caution. Where a lower Court has proceeded witib 
irregularity the High Court should not interfere, 
unless it can be shown that some one has been 
materially prejudiced by such irregalarity. If, 
however, the subordinate Court has acted « ithout 
jurisdiction, the High Court will interfere. v\ here 
the parties were duly served and appeared and ^e 
case was contested before the Magistrate, and it was 
only subsequently discovered by searching the 
records that a copy of the initiatory order ht^ not 
been published locally, and where it was not suggested 
that any one had been in the least prejudiced by 
the omission, it was held that the High Court ought 
not to interfere under s. 15 of the Charter Act. 
Per OHOSBitT — The Magistrate acquires jurisdic- 
tion when the conditions of cL (1) have been fulfilled 
and els. (3> and (4) lay down the procedure by 
which the jurisdiction is to be exercised, but the 
procedure prescribed is mandatory and not simply 
directory. When a Magistrate fails to comply with 
cl. (8) he does not act without jurisdiction, but 
illegally in the exercise of his jurisdiction, and the 
High Court has the power to interfere under the 
Charter Act. But such non-compliance is not an 
illegality, which makes it obligatory upon the Court 
to interfere, unless some prejudice to any party haa 
been thereby occasioned. Janu Manjhi v. Manirmd^ 
din, 8 C. W. N. 690, Natrab Khtn'tth Solemollah 
v. Ishan Chandra Das, 9 C. W. N. 909, and Hari 
Kishen Bhagat v. Kashi Prosad Singh, Un- 
reported Cr. Bev. 472 o/i905, overruled. Sim La& 
V. Taba Chahd Ta (1905). > 

I,I..B.88 0a\o.68 
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B. 147 — Construction of the word* 



•• eoneeming any land "—Landlord and tenant 
^-Riyht of tenant to eneloee eultivahle land hy 
« wall, — Ihe encl'sing by a tenant of cnlti Table 
landB by a wall instead of a hedge is not prtmd facie 
an interference with the landlord's rights and onght 
not to be interfered with under s. 147 of the Code of 
Criminal Procedure by a Magistrate, being a matter 
to be settled by a Civil Conrt. In such cases, if a 
breach of the peace is apprehended, seeuritv must be 
taken from the party in possession. The words 
"concerning the use of land "in 8. 147 of the Code 
of Criminal Procedure cannot be qualified, and the 
section construed as if it contained words that the 
user to which the dispute relates is a user by a party 
other than the party in possession. The JSmpreee 
V. Qanapat Kalwar, 4 C. W. N, 779, not 
followed. Subba y. Trincal, L X. 22. 7 Mad. 461, 
referred to and followed. Abunaohbllak Chittiab 
«. Chioambabam CnBTTl (1905). 

I. L. lU 28 Mad. 91 

B. 1^1— Dispute at to right to u»e a 

moeque within the eection—Charter Act, s. 16.^ 
An order, under s. 147 of the Code of Criminal 
Procedure, declaring possession to be with a certain 
person is illegal when there has been no enquiry as 
to the party in possession and will be set aside under 
B. 15 of the Charter Act A dispute as to the right 
to use a mosque between persons claiming to be 
entitled to officiate as Kazi therein is a dispute 
coming within s. 147 of the Code of Criminal Pro- 
cedure. Kadbb Batoha v. Kadbb Batoua 
BowTHAn (1905) . . L L. B. 29 Mad. 287 

B. 148 (S)— Award of coete may be 

made within a reasonable Jime after disposal of 
the main question, — An award of costs under s. 
148 (3) of the Code of Criminal Procedure shouldi 
in the usual course, be contemporaneous with the 
decision of the main question. Where, however, 
circumstances require the postponement of the award 
of costs, it should be made within a reasonable time 
after the disposal of the principal subject of the 
proceeding in the preseiice of both parties Vythia- 
VADA Tahbibak V. Matakdi Thbttt (1906). 

I. Ii. B. 28.Mad. 878 

B8. 162, n^t— Evidence Act (1 of 

1&72), ss. 145, leiStatements of witnesses 
recorded by police officere — Police diaries, — Oral 
statements of witnesses to a police officer, even 
though entered in the diary under s. l72 of the 
Criminal Procedure Code, are admisnible under the 
provisions of s. 162 of that Code and of that section 
only, and the provisos as to the cross-examination of 
the polite officer under ss. l«l and 145 of the 
Evidence Act, which refer to his own statements, do 
not apply to the statements of the witnesses. The 
proper procedure is for the accused, at the time the 
witness, whose statement is so recorded, appears 
before the Court, to ask the Court to refer to such 
writing, and, if necessary, furnish the accused with 
copies. It is open to the defence to ask the police 
officer or any other person whether certain statements 



CUMINAI. FBOOBDUBE OODB (AOT 
V OF lB»9)-eontinued. * 

were made to him by the witnesses for the purpose 
of impeaching their credit under s. 155 of the 
Evidence Act^ but the police officer cannot be asked 
to refresh his memory from diaries, which are 
*°^?"I^^1*' '^'^^ admitted under the provisions of 
. a 162 of the Code and used in the cross-examination 
of the witnesses. It would be quite improper to 
accept the police officer's perfunctory reading of 
his diary as proof of the statement. It is only when 
they have been properly brought in under the 
provisions of s. 162 that ti.ey can be subsequently 
proved by the police officer under the provisions of 
ttie Evidence Act, if the witness denies making them 
But this does not authorize their use for the first 
time for the purpose of refreshing the police officer's 
memory. In the matter of the petition of Kali 
Charan Chunari, J. L, R. 8 Calc. 164; and In the 
matter of the petition ofJhubboo Mahton, I, L, 22 
8 Calc, 739, referred to. Dadak Gazi v. Eh pbbob 
(1^^) • . I. !<. B. 88 Calc. 1028 

- ^ ., «B- 1?!. ^^"i—Proeedure— Omission 
ofMagtstrate to inform accused of his right to be 
tried by another Court— Illegaltty.— The omission 
on the part of a Magistrate to inform an accused 
person to whom the provisions of s. 191 of the Code 
of Criminal Procedure are applicable of his right to 
have the case tried by another Court amounts to 
more than a mere irregularity to which s. 587 of the 
Code wiU apply ; but a Magistrate taking cognisance 
of an offence uncer s. 1 90, el. (c), of the Code is not 
competent to try the case unless and until he has 
inforiiied the accused, before taking any evidence, 
that he is entitled to have his case tried bj another 
Court. Ehpbbob v. Cubdi (1905). 

I. Ii. B. 28 All. 212 

— - 8. 1B5— Sanction to prosecute, notice 

of application for eanclion—Practice.— When an 
application is made to a Court under s. 196 of the 
Code of Criminal Procedure for sanction to prose- 
cute, although it is not legally necessary that notice 
of such application should be given to the opposite 
party before orders are passed thereon, nevertheless 
it is highly desirable that such notiie should be 
given. Pampapati Sastri v. Subba Sastri, L L 
E. 2 Mad, 210 ; In re Bal Oangadhar Tilak, 4 
Bombay Law Reporter 750; Mangar Ram v 
Behari, I. L, R, 1^ All, 368, and Maula Bakhsh 
y. Niato, Weekly Notes, 1904, p, 171, teieTtedi to. 
iNAYAT Ali o. Mohab Sinoh (i905)1 

I. L. B. 28 AIL 142 



— 88. 186 (1), cl. (b), 482, 483 (1). 

See Savotion to pbosbcittb. 

I. Ifc B. 88 Calo. 188 



— 88. 185 and 488— Ct©./ Procedure 

Code,s, 622— Revision — Sanction to prosecute-^ 
Jurisdiction,— Where sanction to prosecute is 
granted under the provisions of s. 1 95 of the Code 
of Criminal Procedure by a Civil Court, the High 
Court has no jurisdiction in the exercise of ite 
revisional powers on the Criminal side to interfere 
with such an order. Nazir Sasan v, DoH 
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JHuhamnnad, T, L. B, 86 ML 1, oyerraled. In the 
matter of :the petition of Bhup Kunwar, L L, B. 
Se All. 249 i In re Chennana Goud, L L, B. 26 
Mad. 189 ; Flower v. Lloyd, L. B. 6 Ch. D, 297, 
And Diet Urban Sanitary Authority y, Aldrich, 
L. B. 2 Q. B. D. 179, referred to by Knox, •/. 
•Salio Rah v. Baicji Lal (1906). 

1. 1*. lU 28 AIL 664 

8. 106f oIb. 6f 7 — Appeal againet 



-order of District Court granting sanction — Power 
of High Court on such appeal. — An appeal liei to 
ihe High Conrt sgainife an order of the District 
Judge granting sanction under da 6 and 7 of 
a. 195 of the Code of Criminal Procedure. 
Where snch order has revoked the sanction granted 
T)v the Mnnsif for prosecution under certain sections 
ox the Penal Code, but granted sanction to 
jprotecute under other sections, it is competent to the 
High Court on appeal, therefrom, not only to revoke 
•the sanction granted, but also to grant the sanction 
refused. Kannahbath Imbichi Naib «. Manatha- 
NATH Bauab Naiu (1906) I. li. lU 28 Mad. 122 

88. 186, 687 — Sanction, want of. 



only an irregularity and not fatal to the prosecu' 
^toa.— The general provisions of a 195 of the 
Code of Criminal Procedure ought not to be so con- 
atrued as to nullify the special provisions of s. 537 
(6). The want of sanctiou required by s. 1(^5 
of the Code of Criminal Procedure is not fatal to 
9k prosecution, unless the accused is prejudiced there- 
by. Baj Chunder Mozumdar v. Oour Chunder 
MoKumdar, I. L, B. 22 Calc, 176, dissented 
from. iBHAL HowTHEB V, Shunxuoavblit Nadan 
<1905) . . . I. li. K. 28 Mad. 148 

^ — . 8. 208 — Dismissal of complaint no 

bar to Magistrate rehearing complaint. — On 
a reference by the Sessions Judge as to whether 
It was oompetent to a Magistrate, after dismissing a 
•complaint under a 203 of the Code of Criminal 
Procedure, to rehear the complaint, when such order 
of dismisnl had not been set aside by a higher 
Court : Held, (SiTBBAHif akia Attab and Datibs, 
JJ., dissenting) that the dismissal of a complaint, 
under a 203 of the Code of Criminal Procedure does 
not operate as a bar to the rehearing of the complaint 
by the same Magistrate, even when such' order of 
dismissal has not been set aside by a competent 
-authority. Mahomed Abdul Mennan v. Pandu' 
ranga Bow, I. L. B. 28 Mad. 256, dissented 
from. Dwarka Hath Mondul v. Bani Madhab 
Banerjee, L L. B. 28 Calc. 652, approved and 
fallowed. Mir Ah wad Hossein v. Mahomed 
Askari, I. L. B, 29 Calc. 726, approved and 
followed. Per Sib Abnold Whitb, C. J'.—The 
power to enquire into an offence must be held to exist 
in a Magistrate until something has occurred to divest 
the Magistrate of this jurisdiction. An order under 
a. 208 of the Code ox Criminal Procedure is not 
a judgment to which the provisions of s. 869 
will apply. The principle of autr^ois acquit will 
not apply as there is no trial when the complaint is 
<lismiiised under s. 208 of the Code of Criminal 
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Procedure. The provisions of ss. 147, 400, 215 and 
210 of the Code of Criminal Procedure of 1872 
compared with the corresponding ss. i08, 408, 258 and 
242 of the present Code. The alterations in the present 
Code in regard to the sections under consideration 
were merely drafting alterations and were not in- 
tended to efTect and did not effect any alteration in 
the law as laid down by the old Code. Per Benson, 
J* — The decisions in Queen-Empress v. Adam Khan, 
I. X. B. 22 All. 106, Hilratan Sen v. Jogesh 
Chundra Bhuttacharjee, I. L. B. 23 Calc. 983, 
and Mahomed Abdul Mennan v. Panduranga Bow, 
L L. B. 28 Mad. 255, do not apply, ae in those 
cases it wae not the same, but a different Magistrate, 
who proceeded to rehear the complaint. 'I here is no 
bar under the Code to the complaint being reheard, 
unless the proceedings ha\e reached such a state of 
finality that an acquittal or an order operating as 
such under the Code is recorded. Per Moobe, J. — 
The maxim nemo bis vexari has no application to an 
order under s. 208 of the Code of Criminal Procedure, 
though it may be a good argument, where an accused 
has been discharged under ss. 253 and 259 of the 
Code. Per ^ubbahmavia Atyab, J:— Although 
the technical doctrine of autrefois acquit will applv 
only to acquittals, the principle underlying such 
doctrine, that a person should not, in respect of an 
oifence, be in jeopardy of prosecution more than once, 
applies to oases where the prosecution failed to reach 
the stage of acquittal without any fault on the part 
of the accused, unless its application is precluded by 
the provisions of the Code. Acquittal in common 
law means an acquittal after verdict or sentence. 
The Legislature having by ss. 333, 494 and 248 of 
the Code of Criminal Procedure given the term a 
wider significance, the explanation to s. 403 waa 
intended to guard against the term being applied to 
cases where the plea of autrefois acquit was not 
technically applicable and not to bar the application 
of the aforesaid analogous principle, where justice 
required it. There being thus no legal provision to 
the contrary, an order dismiMing a complaint or dis- 
charging the accused must, on the above principle, 
operate aa a bar to further enquiry into the same 
matter as long as such order remains in force. 
Orders under ss. ^08, 258 and *J59 of the Code of 
Criminal Procedure stond on the same footing as 
regards the implication of this doctrine. There is no 
inherent power in a Magistrate to revise his own 
order of dismissal or discharge. Empbbob o. CHnnrA 
KALIAPPA GOUITDBK (1905). 

I. L. B. 28 Mad. 128 

88. 208, 487 and 488— Cowi^^aiaf, 

dismistal of — Presidency Magistrate — JmrisdiC' 
tion of High Court to order further enquiry on 
the merits—Charter Act (24 and 25 Vict., r. 104J, 
s. 15. — Where a complaint has been dismissed by a 
Presidency Magistrate under s. 203 of the Criminal 
Procedure Code, the High Court lias no power to 
direct a further enquiry under ss. 437 and 439 of 
the Code, but only under s. 15 of the Charter Act 
(24 and :tS Vict., c. 104). The question of the 
propriety or the impropriety of the order of dismissal 
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does not strictly come within the anthority retted in 
the Court thereunder. Dbbi Buz Shbofv v, 

JUTICAL DUNGABWAL (1906). 

I. L. B. 83 Calo. 1288 
B8. 882, 884— Crtmiiia/ breach of 



irutt — Joinder in one trial of chargee for two 
distinct items with another for a groee enm ie not 
illegal ^Construction of statute —Under s. 222 
<^ the Code of Criminal Trocedure a charge of 
criminal hreaoh of trust in respect of a gross sum, 
without specifying the items, is a charge for one 
oifence within the meaning of s. zSk S. :s22 of the 
Code of Criminal Procedure does not apply only to 
cases where there is a general deficiency and the pro- 
secution is unahle to specify the particular items of 
the deficiency, but also to cases where the items may 
be, but are not, specified. The joinder in one trial of 
charges of criminal breach of trust in respect of two 
distinct items with a charge in respect of a gross sum 
(the items constituting which may be, but are not 
specified) is a joinder of only three charges, and is 
not bad as contrayeniog the provisbns of s. 234 of 
the Code of Criminal Procedure. " The essence of a 
code is to be exhaustiye on the matter in respect of 
which it declares the law and it is not the province of 
a Judge to disregard or go outside the enactment 
according to its true construction.'* Subramania 
Aiyarv. King- Emperor, I. L, R. S5 Mad. 61, 
distinguished. Thoscas v Escpesou (1906). 

I. Ii. B. 89 Mad. 658 

BB. 888, 2S9^8itooeisive breaches 

of (rust — Joinder of charges — Joint trial 
— iSaww transaction — 'Transaction,' meaning 
of, — Where the accused persons were jointly 
in charge of trust funds, so that one could 
not act without the connivance of the other 
and each of them misappropriated sums of money 
from the trust funds to his own use, thus evidently 
carrying through their object in concert, the fact 
that they carried out their scheme by successive acts 
done at intervals, alternately taking the benefits* 
did not prevent the unity of the project from con* 
stituting the series of acts one transaction, i.e., the 
carrying through of the same object which both had 
from the first act to the last : and there was no 
objection to their bmng tried jointly at one trial. 
S. 222 of the Criminal Procedure Code (Act V of 
1898) clearly admits of the trial of any number of 
aets of breach of trust committed within the year as 
amounting only to one offence. The section does not 
require any particular formulation of the accusation, 
but only enacts that it b sufficient to show the 
aggregate offence without specifying the details. It 
dispenses with the necessity of amplification ; it 
does not prohibit enumeration of the particular items 
in the charge. 8. 281^ of the Criminal Procedure 
Code (Act V of 1898) admits of the joint trial when 
more persons than one are accused of different offences 
committed in the same transaction. It suffices for 
the purpose of justifying a joint trial that the 
accusation alleges the offences committed by each 
accused to have been committed in the same transac- 
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tion, within the meaning of s. 389. It Is not neces- 
sary that the charge should contain the statement 
as to tiie transaction being one and the same. It ia 
the tenour of the acquisition and not the wording 
of the oharffe that must be considered as the t«t! 
In s. 239 of the Code, a series of acts seputited by 
intervals of time are not excluded, provided that 
those jointly tried have throughout been directed to 
one and the same objective. If the accused started 
together for the same goal, this suffices to 
justify the joint trial, even if incidentally, one of 
those jointly tried has done an act for which the 
other may not be responsible. The foundation for 
the procedure in s. 239 is the association of two 
persons concurring from start to finish to attend the 
same end.^ No doubt, if it were attempted to associate 
in the trial a person, who had no connection whaf;- 
ever with the transaction at a time when one or more 
of the series of the acts alleged liad been, done, then 
that would be outside the provbions of the section. 
"Transaction" means "carrying through" and 
suggests not necessarily proximity in time, so much 
as continuity of action and purpose. Empbbob v. 
Datto (1905) . . . tun. 30 Bom. 48 

BB. 221, 2B3, 23^-^ Joinder of more 



than three offences in one trial illegal —Trial not 
validated by striking out charge to cure such defect 
after cass closed, thouah before judgment — Penal 
Code-^fAct XLV of IseOJ, ss. 478, 480— Offence 
of using false trademark — No acquisitiom of the 
trademark in the sense used in the English Act 
necessary under s. 478 of the Penal Code. — ^A person 
selling soap not manufactured by P, in a box which 
bears the name of P as a soap manufacturer, uses a 
false trademark and b guilty of an offence under 
s. 480 of the Penal Code. It b not necessary to 
constitute an offence under s. 473 that trademark in 
the sense in which the word b used in the Englbh 
Patents, Designs and 1 rademarks Acts should have- 
been acquired ; and the mark b none the less a fabe 
mark because it appeared on the box and not on the 
goods Under ss. ^33 and 234 of the Code of Crimi- 
nal Procedure, a person cannot be charged with more 
than three offences at one trial ; and the defect can- 
not be cured, after the accused had pleaded and the 
case had closed, by amending the charges so as to 
reduce it to three offences. Although the words in 
s. 2i7 of the Code of Criminal Procedure are wide 
enough to warrant a Court in altering a charge by 
striking out one of the charges at any time before 
judgment, the section does not warrant the striking: 
out of a charge for the purpose of curing an illegality 
already committed and after the mischief which the 
Legblature intended to guard against had been done. 
Subrahmania Aigar ▼. King* Emperor, I, L, £. 
25 Mad. 6t, referred to and explained. Manatala 
Chettx V. Kmpeeoe (1906). 

I. Ii. B. 88 MacL 688^ 

88. 888, 889, 884. 

8ie J.oiiTT Trial . L Ii. B. 88 Oalc. 888. 
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. 88. 288, 687. 

See Joint Tbial. 

I. L. B. 88 Calc. 1266 

f 88. 248, 262— IVia/ of a warrant 

ease a» a eummone caee not a mere trre^u* 
laritu. '^Where a Magistrate in tiding a warrant 
case does not adopt the oourse prescribed by s. 252 of 
the Code of Criminal Procedure, but convicts the 
accused on his own admission without taking evidence 
and without framing a formal charge, such procedure 
is not a mere irregularity and the conviction will be 
set aside. Emfebob v. Cbiknapayan (1906). 

I. !«. B. 29 Mad. 872 

B. 260, 428 (1) {d)^Frivoloue 



complaint — Compentation — Appeal — Powers of 
Appellate Court.—Eeld, that an Appellate Court is 
not empowered to grant compensation under s. 250 
of the Code of Criminal Procedur«v in view of the 
express terms of s. 250, ** Magistrate by whom the 
case is heard.*' S. 428 (1) {d) cannot be taken to 
confer such power. Balli Paitde v. Chittah 
(1906) .... I.L. B.28 AU.e26 

. 8. 288 — Evidence — Statements made he* 

fore Magistrate retracted before Court of Session, — 
In a capital ca£e certain witnesses, who had stated 
before the committing Magistrate that tliey had seen 
the accused striking the deceased, withdrew their 
statements before the Court of Session and gave 
evidence exculpating the accused. The Sessions 
Judge, considering the evidence given before him by 
these witnesses to be untrue and acting under s. 2fi^ 
of the Code of Criminal Procedure, admitted iu evi- 
dence the statements of these witnesses made before 
the committing Magistrate. Held, that such state- 
ments weie rightly admitted and when admitted were 
on the same footing as the other evidence on the 
recwd. Queen" Empress v. Dhan Sahai, I, L. M, 
7 AlL 86-^, Queen-Empress v. Jeochi, I, i. 22. 21 
All' 111, Queen* Empress v. Jaicahir, Weekly 
Xfotes, 1888, p. 356, Queen-Empress v. Nirmal 
Das, L X. B, 22 All, U5, and Umar v. Empress, 
22 tanj, Eec, Cr. J.,t32, referred to. Empebob v. 
DWABKA KiTBMi (1906) . I. Ij. B. 28 All. 888 



88. 289, 2B2 " Adducinsi evidence 



Documents put in during cross-examination bg the 
accused of witnesses for the Crown — Bight of 
reply. — During the cross-examination of a witness 
for the Crown certain documents were put in evi- 
dence, by Counsel for the accused, which were not 
part of the record sent up to the Court by the com- 
mitting Magistrate. No witnesses were called for 
the defence. The Crown claimed the right of reply. 
Meld, that as the documents put in during the 
cross-examination of a witness for the Crown wore 
tendered and relied upon by the defence as distinct 
from the evidence actually tendered by the proseouf 
tion and submitted for cress-examination, they must 
be r^^ed as evidence adduced by the accuwd, and 
that therefore the Crown had the right of reply. 
Ekpbbob v. Bhasxab (1906). 

L Ii. B. 80 Bom. 421 
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. B.201-^Procedute of Migh Court on 

reference under^' Opinion* of jury, what is.-^ 
Where the Sessions Judge disagreemg with the jury, 
refers a case to the High Court under s. 807 of the 
Code of Criminal Procedure, the High Court is to 
form its own opinion on the evidence. The * opinion ' 
of the jury in s. 807 of the Code of Criminal Proce- 
dure is the conclusion of the jury, and not the 
reasons on which that conclusion is based. Per SiB- 
SuBBAHMAi^TA Attab, OJfV C. .T., and BODDAM, J. 
- In references under s. 807 of the Code of Criminal 
Procedure, although it may be expedient to have 
before the Court the reasons of the jury for the 
view taken by them, when any have been given, the 
circumstance that no such reasons have been asoer* 
tained does not warrant this Court to decline to go 
into the evidence and to arrive at its own judgment, 
after giving due weight to the views taken by the 
Judge and the jury as to the guilt or innocence of 
the accused. Kmpebob r. Chbllak i1906). 

LIj.B.29Mad.ei 

88. 887, 888— uiocomjp/ic«— Parrfoit 

Qraut of conditional pardon — The pardoned 

accomplice giving full and true story qf the 
crime, but refracting it in cross-examination 
before the Sessions Court --Order of Sessions 
Court to committing Magistrate to withdraw 
the pardon—Forfeiture of pardon— Trial of 
accused for the offence—Commitment-~-Convic^ 
tion on his plea qf guilty —Irregularity -- 
Illegality— Practice and Procedure, -VoQ aocu^ 
was one of several persons accused of murder. He 
accepted a tender of pardon made to him by 
the committing Magistrate . on the conditions 
set out in s. 887 of the Criminal Procedure Code. 
He was examined as a witness for the Crown before 
the committing Magistrate, and he made a full and 
true dis.'loBure of the whole of the circumstances 
within his knowledge relating to such offence. He 
repeated them in his examination-in-chief before the 
Sessions Judge, but resiled from hU statements 
in cross-examination. At the conclusion of the trial, 
in which the accomplices were convicted of murde^^ 
the Sessions Judge sent the pardoned accomplice in 
custody to the committing Magistrate with an 
order directing that he should be committed for 
trial for the same murder. The Magistrate accord- 
ingly withdrew the pardon snd committed the 
accusea to the Sessions Court to take his trial for 
the murder aforesaid. The Sessions J udge convicted 
the accused of murder on what was described as his 
plea of guilty and he was sentenced to transportation 
for Ufe. On appeal, Seld, by Aston, J„ that the^ 
Sessions Judge bad no authority under the Code of 
Criminal Procedure to order the accused to be com- 
mitted for trial for the murder in respect of which 
a pardon had been tendered ; and further, that the 
accused's trial was conducted with material irregu- 
larity, which seriously prejudiced the accused and 
occasioned a failure of justice. JETs/rf. by Beaman,. 
J., that the Sessions Judee, who presided at the first 
trial, had no power to muce the order purporting to 
have been under s. 889 of the Criminal Procedurc^ 
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Cod«9 directing the commitment of the accused on 
the groand that he had forfeited his pardon ; and that 
the procedure adopted was both wrong and ill^^. 
Per Aston, J.— It is open to a pardoned accomplice, 
if placed on trial aa an accomplice, who has forfeited 
the pardon already tcci^pted by him, to plead in 
bar of trial that he did comply with the condi- 
tion on which the tender, of pardon was made, and 
«nch plea in bar of trial wonld hare to be gone into 
and decided before the aooosed is called on to enter 
his plea in defence to the charge of having com- 
mitted the offence in respect of which the pardon 
was tendered. S. 889 of the Criminal Procedure 
<!ode does not enact that a person who has accepted a 
tender of pardon, renders himself liable to be tried 
for the offence in respect of which' pardon was 
tendered^if he gives falM evidence ; what the section 
■says is that he renders himself so liable (or forfeits 
the pardon) if by giving false evidence he has not 
complied with the condition on which the tender was 
wade. Per Bbaican, J", — At the termination of the 
trial in which the pardon was given, the«accom« 
plice must be discharged by the Court. Then if 
«o advised, the Crown may re-arrest and proceed 
«gainst him for the offence in respect of which he 
was given a conditional pardon. \^en put upon his 
trial for that offence, he may plead to a competent 
Court his pardon, in bar. And that is a plea that 
the 0)urt would be bound to hear and decide upon 
before Roing further and putting him on his defence. 
In deciding it the Court would have to raise the 
issues whether he bad or had not complied with the 
conditions of the pardon, whether he had or hm\ not 
made a full and true disclosure of the whole facts. 
And where after having admittcdlv done that he 
iiad at a later stage recanted, that recantation 
amounted to giving false evidence within the mean- 
ing of s. 889 of tbe Criminal Procedure Code, and 
worked a forfeiture of the pardon. Eicpbbob v. 
KOTHIA(1906) . I.I«.B.80Bom.6U 

B. Z^^ Adjournment of Criminal 



eaee— Power qf Court to order cotte of the day to 
he paid hy the party for whoee hen^ an adjourn- 
ment ie yranted, — J7tf/<2, that a Magistrate in 
.granting an adjournment under the provisions of 
8. 844 is competent under the same section to order 
the costs of tl^ day to be paid by the party in whose 
favour the order for adjournment is made. Shew 
Prosad Poddar v. The Corporation of Calcutta, 
$ C. W. y. 18, followed. Kiny Emperor v. Chhuh' 
raj Singh, Weekly Notee, 1902, p, 59, discussed 
juid doubted. Mathuba Pbasad o. Basant Lal 
<I906) .... I.Ii. lU 28 AIL 207 

B. S&Sh-'Beeordiny' of etidenee by a 



Preeidenoy Mayiatrate. — ^A Presidency Magistrate 
is bound to record evidence only in cases coming 
nnder s. 862 of the Criminal Procedure Code (Act Y 
of 1898). He is not bound to record evidence in anv 
summons cases or warrant cases or cases in which 
enquiries have to be made as in summons cases or 
warrant cases^ except where he may impose a fine 
^needing two hundmi rupees or imprisonment for a 
term exceeding six months. It ii^ however, desirable 
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that he^ should keep some .record of the statemetits 
made by witnesses or that his judgment should 
indicate what those statements are, so that the High 
Court as a Court of revision may judge of the pro- 
priety or legality of the order passed by him. Schein 
▼. Queen-Smprese, I, X. ff. 16 Calc. 199» referred 
to. Sheik Babv v, Exfbbob (1906). 

I. Ii. K. 83 Calo. 1038 

8. 408 — Charge of an offence under 

*. 414 of the Penal Code-^Previoue conviction 
under #. 411 in rtepect of other property etolen 
at the same time and from the eame pereon, 
— Held, that where a person had been convicted 
under s. 411 of the Penal Code in respect of certain 
property stolen on a particular occasion from a 
particular person, he could not subsequently be 
tried for an offence under s. 414 of the Code in 
respect of other property stolen on the same occasion 
from the same peiion. Quee n-Emprees v, Makh an, 
I-L. n, 15 All, 317, referred to. Ekpebob r. 
MiAir Jan (1906) . . L L. B. 28 All. 818 

B. 421 — Summary rejection qf 



appeal, — Where a petition of appeal signed by a 
pleader is presented to a Magistrate by the party in 
person, the appeal cannot be dismissed without giv- 
ing the pleader a reasonable opportunity to appear. 
Where the conviction is based on the evidence of 
witnesses whose credibility is impeached by the 
accused on reasonable grounds, the appeal should not 
be summarily rejected under s. 421 of the Code of 
Criminal Procedure without sending for the records. 
Banoacharlf v. Empebob (1905). 

I.Ii.B.2eMad.238 

B. A^Z-^Order under directing pay 



meni of coate not an enhancement of sentence^ 
Court-feet Act (VII of ISVOJ.—kn order under 
s. 81 of the Court-fees Act directing the accused, on 
appeal against conviction, to pay the costs of the 
complainant is not an enhancement of the sentence. 
Madan Mandal v. Haran Qhoae, I, L. B. 20 Calc, 
687, approved. Queen-Empreee v. Tangavelu 
Chetty, L L, R, 22 Mad. 153, dissented from. 
Emfbbob v. EabffFaha Fiixai (1905). 

L L. B. 28 Mad. 188 

SB. 428, 457, 587, cL (a). 



See BiOTiNa . L I«. B. 88 Calo. 295 

' B. 4^'^Revision-^Praoiiee — Lower 

Court having ooncviirrent juriediction in revision 
with the Sigh Court, — ^Where the Magistrate of the 
District dismissed a complaint under the provisions 
of s. 208 of the Code of Criminal Procedure, the High 
Court declined to entertain an application by the 
oomplainant asking for further inquiry under s. 487 
of the Code, when no application for that object had 
been made to the Sessions Judge. Smperor t 
Kalicharatt, Weekly Notee, 1904, p. 232, followed* 

QVLLAT V, BAEAB UVSAIH (1905). 

I. UB. 28 AIL 288 



8. 43S'^Bevieiot^^Praetiee^'Sentene§ 

reduced hy Sessiom Judge-^Applioaiion by i>i«. 
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O^IMIKAIi FROCEDX7BE CODE (ACT 
V OP 189S)^continued. 

triet Magistrate atJcing for enhancement — As a 
general rule of practice the High Court will not 
entertain a reference ivom a District Magistrate, 
which haa for its object the enhancement, of a sen- 
tence, which has been reduced by the Sessions Judge. 
^een-Emprest ▼. Shere Singh, I. L. B, 9 All* 
862, Queen-Emprese v. Zor Singh, L L. S, 10 All. 
146, and Qaeen-Empress v. Jahandi, I. L, R. 23 
Calc. 249, referred to. Ekpbbob v. Jamna Bai 
(1905) . L L. E. 28 All. 91 



8. 476. 



See False Chab3B. 

I.L.K.d3Calo.80 
See Tbansfbb of CBixnrAL Case. 

I. UB. 83 Calc. 1183 

a. 476 — Power to direct proceed' 

ings conferred on Court and not on Magistrate 
ifying — Ditmiatal of complaint without adjudica- 
tion no bar to proceedings under. — The power to 
direct a prosecution under s. 476 of the Code of 
Criminal Procedure is conferred on the Court and not 
on the indiridual Magistrate, who tried the case. 
Such power is not ousted by the dismissal, without 
adjudication of a complaint by the party in respect 
of the same offence under a sanction previously given 
by the Court. Bunga Ayyab v. BicpsiiOB (1905). 
I. Ii. B. 28 Mad. 881 

SB. 476, 485, 438— Power of 



WW. ••wy nawwy *ww^ A v»/». vj 

_ „ to interfere inj>roceeding under s. 476 

^-Madras Act III oj 1869, scope of— Judicial 
Proceedings — Pleader, propriety of imputations 
mads hg. — The High Court haa power to revise pro- 
ceedings under s. 476 of the Code of Criminal Proce- 
dure when such proceedings are null and void for 
want of jurisdiction. Eranholi Athan v. King- 
Emperor, L X. R, 26 Mad, 98, referred to 
and distinguished. Madras Act III of 1869 does not 
authorise the issuing of summons in a departmental 
inquiry for bribery. The pendency of an appeal by 
the accused, who hiad paid the fine imposed on him« 
would not give any Court authority or power to 
arrest him or to take recognisances from him for 
appearing at any further enquiry. The presenting 
of a petition imputing improper motives to a Magis- 
trate, who is illegally detaining a person to take 
recognisances from him to enforce his attendance for 
the jforegoing purpose will not justify any action by 
such Magistrate under s. 476 of the Code of Criminal 
Procedure as the offence is not committed in the 
course of a judicial proceeding, nor is it brought to 
his notice in the course of such proceeding. Subta- 

KABATAl^^A BoW V. EUPEBOB (I9i>5}. 

1. 1.. B. 29 Mad. 100 

88. 517, 623Seetions not appli- 

cahle, where there was no trial and no evidence 
recorded. — ^When a person charged before the Magis- 
trate with crimiral breach of trust in respect of 
certain jewels died before trial and before any evi- 
dence wsA recorded and the alleged owner of the 
jewels, which were recovered by the Police from the 



CBIMIKAI. FfiOCEDUBi! CODE (AOP 
V OP 1S9Q)— continued. 

pledgees and sent to the Magistrate along with the 
charge sheet, applied to be put in possession of them 
under ss. 517 and 628 of the Code of Criminal Pro- 
cedure after enquiry as to their ownership. Held, 
that s. 617 of the Code of Criminal Procedure did not 
apply to the case. Held, further, that as there waa 
no evidence or finding about ownership, a 528 of the 
Code of Criminal Procedure did not apply and that 
the Magistrate was not bound to hold an Inquiry 
simply to determine the ownership of the jewels^ 

Is THE HATTBB OF KUPPAinCAL (1906). 

I.I1.B. 29MacL87& 

■ B. 626 — Reasonable apprehension in 

the mind of the accused — Incidents and circum- 
stances calculated to create apprehension.-^k 
Magistrate is bound to postpone the hearing of a case 
for the purpose of enabling a party to apply to a 
higher Court for a transfer and his refusal to do so 
renders the subsequent proceedings vmdable, if not 
void. Queen-Empress v. Oayitri Prosunno Ghosal, 
I. L. B. 15 Calc. 455, Surat Lai Chowdhry v. 
Emperor, I. L. R. 29 Calc. 211, Hud Eishori Gir 
V. Ram Narayan Qir, 8 C. W. N. 77, followed. If 
the words used by and the actions of a judicial officer^ 
though susceptible of explanation and traceable to a 
superior sense of duty are calculated to create in the 
mind of the accused an apprehension that he may 
not have an impartial trial, the case should be trans- 
ferred to some other Judge for trial. Bhone Kristo 
V. King-Emperor, L L. R. 31 Calc, 715, and 
Joharuddin v. Emperor, 8 C. W. If. 910, referred 
to. Confidence in the administration of justice is an 
essential element in good government and a reajBon- 
able apprehension of fulure of justice in the mind of 
the accnsed should be taken into consideration on an 
application for transfer. Narain Chundra Banerjee 
V. The Howrah Municipality, 20 C. W, N. 441, 
explained. Held per Holmwood, J. -The case 
should be transferred in view of the technical objec- 
tion that may be taken to the validity of the Magis- 
trate's final decision, owing to his having refused 
time to apply for a transfer. The views of Bbett, J.,. 
M expresfid. in Harain Chundra Banerjee v. The 
^owrah Municipality, 10 C. W. N. 441, concurred 
with. Kali Chaban Qhosb v. Expebob (1906). 
I. Ii. B. 88 Calo. 118& 

-a. 520— Transfer— Penal Code, s. 193 



— False evidence — Affidavit of accused person %n 
support of an application for transfer. — Heldy 
that where an accused person applies for the trans- 
fer of the case pending against him to some other 
Court, supporting his application by an affidavit, he 
cannot, or at least ought not to be prosecuted under 
s. 198 of the Indian Penal Code in respect of state- 
ments made therein. In the matter of the petition 
of Barkat, I. L. R. 19 All. 200, followed* 

EUPEBOB V. BIMDE8HBI SiNOH (1906). 

I. Ii. B. 28 AIL 831 

. 88. 528 and 6S7 -- Tram fer— Notice- . 



— Reasons for transfer not recorded, the transfer 
being obligatory — Police officer against whom a 
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CmiMINAIi FBOCEDURE CODE (ACT 
V OF l89S)^conelud€d. 

^complaint was m^e called upon io 9%hm%t an 
explanation, — ^A complaint wu made in the Court 
of a Depnty MagiBtrate aecnsing a Sub-Inspector of 
Police of oifences under m. 828 and 884 of the 
Tenal Code. The Deputy Maffistrate broug^ht the 
complaint to the notice of the District Ma^trate, 
who, without recording his reasons for so doing, but 
in obedience to an order of GoTemment, transferred 
the case to his own file. The District Magistrate 
1^ called upon the officer accused to report as to 
any reason which he knew for the complaint having 
been made against him. This report was placed on 
the reconU and was used, as the Magistrate stated in 
his order, to supply grounds for cross-examining the 
^tnesses produced by the complainant. Held^ that 
omission on the part of the Magistrate to recot^ his 
reasons for transferring the case was not under the 
-circumstances more than an irregularity, and that 
liis action in calling for a report from the Sub- 
Inspector and the use made of that report were not 
improper. Baidya Nath Sin^h t. Muspratt, L 
X. B. 14 Cale, 141, dissented from. Held also, 
iihat where a District Magistrate transfers a case 
from the fiile of a Subordinate Mu^istrate to his own, 
it is not necessary that he should issue notice to the 
-complainant before doing so. Dfkbi Kbwat, in 
SB (1906) . . I.I1.B. 28A11.421 

. 8. 662 — Power eot^erred hy #ec- 

■tion not confined to Courts of first tnetanee,-^ 
1 be power of passing orders under s, 563 of the Code 
of Criminal Procedure is not confined to Courts of 
first instance. Emperor v. Birch, I, L, B, 24 
All. 806, approved. Nasatavaswaiu Naidf v. 
ExpBBOB (1906) I. Xi. B. 28 Mad. 667 

CBOWia' DEBT. 

See Civil Pbocbdubb Codb. 

CX78TOM. 

^se Civil Pbocbditbb Codb. 
See COPTBIOHT Act, 8. 6. 

10 C.W.IT.184 
See Hindu Law . I. L. B. 28 All. 170 
See Mahok BDAN Law. 

I. L. B. 28 All. 496 
See MoBTGAGB 10 C. W. "N. 778 

See Pbnal Codb. 
, See Peactiob . 10 C. W. N. 280 
See Pbb-bicptiok. 

I. L. R 28 All. 484, 683 

See Btot. 

O U 8TOM OF TB ADB. 

See CoKT&AOT. I. Ij. B. 80 Bom. 1, 206 

OITTCHI MEMONB. 



CXTTCHI yasaHONB^coneluded. 

special custom of succession, the Hindu Law of inher- 
itance applies to Cutchi Memons. The legal conse- 
ouences of the classes of marriage, the approved and 
disapproved, in relation to inheritance, vary according 
as their leading characteristics are blameworthy or not, 
and suggest the inference that it is the quality and not 
the form of marriage that decides the course of devo- 
lution ; where the marriage is approved the husband 
and his side come in, where disapproved, they do not. 
Ashahai v. Haji Tifsh Haji BahinUulla, I, X. B. 
9 Bom, Its, followed. In the goods of Mulbai 
KarimKhatavy, PardhanManji,2 Bom, J7. C, 276, 
and The case of the Khojahs and Memon Cutchis, 
2 Morle^s Dig, 431, referred to. MoosA Haji 
JooHAB V, Haji Abdul Rahik (1905). 

I.I1.B.8O Bom. 197 

Succession^ Hindu Law — Sons ad- 



ministering the property of their deceased father* 
— Among Uie Kutchi Memons, who are governed by 
Hindu Law, the sons as heirs are entitled to the 
estate of their deceased father, subject to the payment 
of his debts. Thev are, therefore, entitled to take 
possession of their father's property, to administer it, 
and to pay debts without being liable to account to 
the Court otherwise than ns heirs. Veerasohharaju 
y, Papiah, I. L, B, 26 Mad, 792, followed. Haji 
3aboo V, ALLY Mahombd (1904). 

I. Ii. B. 80 Bom. 270 



DACOITY. 

See Penal Codb. 

DAMAGED 

See CAF8B of Aotiok. 

See Judicial Ofviobbs' Pbotbotion Act 

(1906) . . I. Ii. B. 80 Bom. 241 

See Leasb . I. Ii. B. 88 Cale. 208 

See ToBT . . 10 C. W. N. 724 



-— Suceeesion'^Marriage in approved 

Jorm — Hindu Law, — In the absence of proof of any 



. ' Suit for damages for malicious prose* 

cution —Commencement of prosecution bond fide — 
Continuance malo animo — Beasonable and probable 
cause — Question of fact, — ^The plaintiif was a mem- 
ber of a joint Hindu family to which a house in 
Jambnsar belonged. The tax in respect of this house 
fell into arrears. Summary proceedings before a 
Magistrate were instituted by the Municipality under 
the District Municipal Act. The amount was paid 
after the institution of the proceeding and the 
prosecution ended without a decision on the merits. 
The plaintiif brought this suit for damages for 
malicious prosecution agunst 5 defendants, namely, 
(1) the Municipality of Jambusar, (2) and (3) the 
members of its Managing Committee, (4) its Secre* 
tary, and (6) its Daroga. The first Court dismissed 
the rait. The lower Appellate Court passed a decree 
against defendants Nos. 1, 4 aad 6 and awarded R55 
as damages against them. On appeal to the High 
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DAHAGES— cojic;«<f0<i. 

Comt—S'tld, that the mit Bhoald have been ^miis- 
ed as against these defendants also, that the object 
of the Hnnicipal Secretary being *' to teach a nunalory 
leston to other defaulters on the disadvantages of non- 
payment of the tax", that could not be regarded as 
an indirect motive or as malice for the puroosei of 
such a snil^ it being a lesitimate end of punishment 
to deter other evil -doers irom offending in the same 
way. Qutrif, — Whether in such circumstances the 
Municipality could in any case be held liable for the 
malice imputed to its Seciietary. Held, further, that 
the Secretary was no party to the proceedings which 
were instituted by or on behalf of the Municipality. 
It was not in hit power to determine whether proceed- 
ings should be instituted nor did he institute them 
in fact Held, as to the Baroga that the facts failed 
to establish a sufficient ground for legal liability. 
Though a suit will lie for malicious continuation of 
proceedings* it was not shown that the Daroga took 
any active step after the payment or that he preserved 
malo animo in the prosecution or that he had the 
intention of procuring /)6r nefaa the conviction of the 
accused. FiUjohmY. Maeh%»dBr,BO L.J, (C. P.J 
257, 264, followed. Municipality of Jaicbusab 
r. GIBJABHA9KEB (1905) . I. la. B. 80 Boin. 87 



DAMDUFAT. 

8e0 Iktkbbst 



10 C. W. N. 884 



Hindu Law^lnitntt—liUerett aecrw 

td due not affected ly the rule of damdupat. — 
Plaintiff advanced B714 to the defendant The 
whole of this sum was repaid by the defendant. The 
plaintiff then sued to recover B38-9-3, being the 
amount of interest over the amount from the date of 
the loan to the date of its repayment The defendant 
raised the plea of damdupat, alleging that no sum 
was due as principal at the date of suit ao none could 
be recovered by way of interest. Held, that the 
claim should be allowed, since the rule of damdupat 
had no application to a right that has already accrued. 
The rule of damdupat does not divest rights that have 
accrued ; it merely limits accruing rights. A suit 
against a Hindu debtor for intmst actually anid 
le^^y accrued is not barred merely because the 
principal sum lent has been paid off. Nust bbwakji 
a. Laxmah (1906) . I. Ii. B. 80 Bom. 462 

Practice — Cii:i7 Procedure Code (Aet 

Xir of 1882J, w. 361 and 852-~Proof of claim 
in ineolveney proceedinge, effect of—kn order 
admitting a creditor's claim made in insolvency 
proceedings, amounts to a decree and toe rule of 
damdupat is not applicable to a claim so admitted. 
The rule of damdupat applies only during the 
existence of the relation of debtor and creditor, 
and ceases to apply when the contractual relation 
has come to an end by reason of a decree. Habi 
Lal Mfluox, xs thb xattib of (1906). 

I. L. B. 88 Oalo. 1869 

DABKHAST BUIiES. 



Nature of gtmnt^Power of Civil 

Courte to interfere inhere grant eet aeide hg 



DARKHABT BJJUSB^^joneluded. 

appellate authority on the oroumd of irregularity 
of procedure. — A applied to the Tahsildar under 
rule IV of the Darkhast roles for a grant of land. 
The Tahsildar made the grant under rule VII on 
the 10th At ay 1897 and the grant stated that it 
was subject to the result of any appeal tiiat might 
be preferred. On the 16th July 1897 and on the 
2nd November 1897 two appeals were preferred to 
the Depnty Collector against the grant. On the 
15th June 1898 the Deputy Collector issued a 
pottah to ^ in pursuance of tiie grant. The appeals 
were heard on the 28th June 1^9, after notice to 
A and the grant by the Tahsildar was set aside on 
the ground that the notice under rule V was not 
duly published, ^appealed to the Collector and 
to the Board of Revenue and his appeals were 
dismissed. The present suit was instituted bg A 
for a declaration that the lands had become his 
property and that the Deputy Collector's order can- 
celling the grant was null and void or in the altera- 
tive for a decree directing the defendant to pay the 
kist paid by A and the cost of the improvements 
effected by him. The Court of first instance 
granted the declaration prayed for. On appeal the 
Subordinate Judge, holding that it was not open to 
the Civil Courts to question the propriety of the 
cancellation by the Deputy Collector, modified the 
decree by granting the alternative relief claimed in 
respect of kist and improvements. On appeal to 
the High Court Held : »per SiB Abhold White, 
C. Jl— It is not open to a Civil Court to cancel a 
pottah because some of the formalities of the 
Darkhast rules have not been observed. It may, 
however, set aside an order of an Appellate Revenue 
I'ribunaly which allows an appeal against a grant 
by a Revenue ofBoer on the ground of irregu* 
larity of procedure, if it is of opinion that there 
is no evidence of irregularity, although it will not 
be open to the Civil Court to interfere, if the 
Tahsildar declined to make the grant on the ground 
of irregularity of procedure. In the former ease 
there is a conditional contnu^t but in the latter 
there is no contract at all. Per Bbvsoit, .r.-- Under 
the mles the Tahsildar has power only to make a 
oonditional grant and the issue of a pottah does not 
alter the conditional nature of the grant A pottah 
is in the nature of a mere bill and is not a grant or 
conveyance. It is not open to the Civil Courts 
to discuss the sufficiency or otherwise of the 
grounds on which the Darkhast authorities whether 
original or appellate grant or refuse to grant Gov- 
ernment lands to parties applying for them, so long 
as those authorities act within the scope of the 
authority conferred on them by the rules. The 
Secretary of State for India y. Kueturi Beddi, I. 
L. R. 26 Mad. 268, referred to and approved. 
Sappani AMori v. The Collector of Coimbatore, 
LL.B. 26 Mad. 742, referred to and approved. 
MuTHir Vbbba Vandatak v. Sbcrbtabt of 
Statb bob Indu (1903). 

I. I-. B. 88 Mad. 461 
DAYABHAGA. 



See Hnrsir Law. 



L I1.B. 88 Oalo. 1118 
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DEBT. 



See HiHDF Law. 



I. li. R. 88 Calo, 676 

DEBTOB AND CBBDITOB. 

See LiiaTATiOH Aot ^V of 1877), 8. 19. 
L L. R. 88 Calo. 1047 
DBBX7TTEB. 

See RyiDBNOB Act (I op 1872). s. 9. 

I. L. B. 88 Calo. 671 



dedication — Frecaiortf truet-^Alien' 

atton of trust propert^^Mokurrari—Purehaeer 
for value wtth notice of debutter-'-Charaeter of 
?!^£5**'/"I:i^'^'* Poseeeeion^ZiwitatioH Aot 
(^yofim), #. 10, and 8eh. II, Arte. 134 and 
144^Evtdence Act (I of 1872J, #. 90 -Proper 
cuetod^^Minerale.^ln the terms of a eanad 
granted in favour of the Mohunt of a Thaknr, 
there wa« nothing to show that the properties, the 
subject-matter of the #a»arf, were dedicated to a 
God or Gods or that the income of the properties 
was to be applied in any other way than the personal 
enjoyment of the grantee : Meld, that the mere 
fact that the document described itself as a debutter 
pottah and was addressed to the Mohunt did not 
suffice to constitute a valid dedication to the God, 
on whom the Mohunt attended. An expectation 
by the grantor that the profits of the property would, 
after satisfying the personal wants of the grantee, 
be devoted to the service of the (Jod, whom he at- 
tended, would not ooi^itule a valid dedication. Sam 
Kanai Ohose v. Raja Sri Sri Bari Narayan Singh 
Deo Bahadur, 2 C. L. J. 646, referred to. The 
grant of a permanent mohurrari lease of debutter 
property ban alienation of proprietary interest pro 
tanto, and bemg beyond the competence of the 
trustee, possession under it beeon>es adverse to the 
leiisor as from the date of the lease and a suit 
to recover possession by a succenor of the trustee 
would heprimd facie governed by Art. 144 of Sch. 
II, Limitation Act, and would be barred, if not in- 
stituted within twelve years. Qnanaeambanda 
Fandara Sannadhi v. Velu Pandaram, 4 C, W. N. 
829 : ex. I. L. E. 28 Mad. 271, followed. The 
Preeident and Oovernore of the Magdalen Boe^ 
pital V. Knotte, L. B. 4 App. Cae. 824, and Attor- 
nejf'Qeneral Y. Bavey, 4 de \Cex i Jonee 186, 
referred to. The effect of s. 10 read with Art. 134 
of Sch. II of the Limitation Act is, that time is 
no bar to an action against the trustee himself, his 
representatives or assigns except an assign for 
valuable consideration, but as regards the latter the 
period of 12 years from the date of the purchase 
is to be the period within which the suit must be 
brought. A person, who takes a permanent mohur^ 
rari lease of debutter property for its full values, 
but with notice of its debutter character, is not 
precluded by the provisioos of s. 10 and Art 184 
of Sch. II of the Limitation Act from pleading 
12 years* limitation in a suit brought to recover 
it. Sadha Nath Bae v. Gieborne Sf Co.^ 15 W. J?. 
(P. C.) 24, and Bam Churn Tettary v. Protap 
Chandra Butta Jha, 2 C. X. J. 449, referred to. 



DBBUTTBB— coiw/ifrferf . 
Bam Kanai Qhoeh *v. Baja Sri Sri Bari 
Narayan Singh Beo Bahadur, 2 C. L. J. 646 
M>proved. Shama Chaeait Nawdi v. Abhibam 
GoswAia (1906) . . lOC.W. K.78S 
8.a I. li. R. 88 Calo. 611 

— — . I>^hutter property^Tran^ferahiliiy^ 

Shebatt, treepaee by-^Beoree for ejectment— 
Meene proflte -Liability of truet eetate—Con^ 
etruotion ofdeeree^Bxeeution-^oint deeree^hold- 
ere -Application by one when maintainable.^ 
Where one of several joint decree-holders made an 
application f6r the execution of the whole decree and 
alleged that the other decree-hold«%rs had asrigned 
to him the interest of them all, and the latter alsomade 
an application intimating that they have no objection 
to the execution of the decree at the instance of their 
assignee, the applicant. Beld,ihAt the application 
was maintainable. Per Bampini, J".— A debutter 
property according to Hindu law is not absolutely 
inalienable, it can be alienated for legal necessity 
and therefore, when a ehebait as such txespaoes 
on the propertv of another and so commits a tort 
and he is sued for and cast in damages, the debutter 
property can be sold in execution of such a decree 
Per WOODBOPFE, J:— As the decree in question 
appeared to have bound the trust estate the debutter 
property was liable. Kbishna Kisbobb Chaxba- 

YABTI V. SUKHA SlNDHV SaITTAL (1906). 

10 C. W. N. 1000 

DEBUTTER PROPERTY. 

See HisbitLaw* 

I. L.R.88Calo. 507 
DECEPTIOK. 

See CHEATiira . 1. 1«. R. 88 Oalc. 60 

DECIiARATION. 

See DiSTBiOT MuiaoiPAL Aot. 

I.Ii.R.80 Boin.409 

DECLARATORT DECREE. 

Not to be given when euit is for 

cancellation and when no coneeguential relief 
prayed. — A euit for cancellation of a mortgage 
deed on the ground of fraud must be dismissed in 
the absence of evidence of fraud and a deciee 
declaring plaintiff's right to a smaller amount 
cannot be made when at the date of the plaint the 
plaintiff was entitled to consequential relief which 
he f aiied to claim. Ghaxea Subbiah v. Maddali 

LAXSHMnrABATAKA (1906). 

I. L. R. 28 Had. 288 

DECREE. 

See Abbitbation. 

See Attaohmbitt bbpobb Judokbkt. 

I. L. R. 88 Calo. 68a 
See CiTiL Pboobdijbb Codb, s. 448. 

I.L.R.28A1L187 
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imCEEnSl^eoniinutd. 

See CoxTBT-vM . L L. B. 88 Calc. 11 
See HiNDV Law. 

I. Ii. lU 88 Cale. 676, 1119 
See l5TBBiflT . I. I«. B. 88 Calo. 846 
See Jalkab I. la. B. 83 Cale. 16 

See Joint Pbopbbty. 

I. H B. as AIL 611 
See JuBispiOTiOK OP High Coitbt. 

I.L.B.88Oalc.l80 
See Lbasb . I. L. B. 38 Calc. 862 
See LiMiTATiOH. 

I. la. B. 83 Calc. 679 
0ee Pbhbiovs Act. 

I. la. B. 80 Bom. 101, 606 
See POBSBSSiON. 

I. !«. B. 88 Calc. 487 

See Bbobiybb . I. la. B. 88 Calo. 117 

See Sale . I. L. B. 88 Calc. 283 

See Tbakbfbb of Pbopbbty Aot, s. 90. 

I. Ii. B. 88 Calo. 876 

I. la. B. 28 A11.193 

'Bxeeution^-Couri— Joint decreee^Exe- 



eution of^and liability under— Application by 
one joint decree-holder for execution — Protection 
of interest qf absent decree-holder — Notice — Civil 
Procedure Code (Jet XIV ofl889J, #i. 231, 260^ 
Injunction. — It u not obligatory apon the Conrfe to 
iflsae a notice before making an order for execation 
under 8. 281 of the Ciril Procedure Code on the 
app lication of one of eeveral joint decree-holders. 
Where in a contested suit a decree was made granting 
a perpetxial injunction restrainmg a party f.'om 
erecting a pucoa building on a parcel of land and he 
in defiance of it erected a pucca building thereon : 
Beld^ that it was competent to the Court to make an 
«rder of attachment under s. 260 of the Civil Proce- 
dure Code against the judgment-debtor witiiout previ- 
■ouf senrice ox notice upon him calling upon him to com- 
ply with the order contained in the decree. Whether 
notice should be issued before an order under 
a 281 or s. 260 of the Civil Procedure Code is made 
must be left to be determined by the Court in consi- 
•deration of the circumstances of each case. Protap 
Chunder Date y. Peary Chowdhrain, I, L, B. 8 
Cale, 174, explained: Held, also, that the 
Lower Court had rightly allowed the decree-holder to 
•execute the decree by attachment, although he had 
applied for the demolition of the buildSig. Saka 
Lai y. JBai Parrati Bai, I. X. B, 26 Bom. 283, 
referred to. Per Moobbbjeb, •T'.— When a judgment- 
debtor, who has had an opportunity of obeying an 
iniunction, has wilfully failed to obey it, he is in 
substance guilty of a contempt of Court, and in 
such an event, the judgment may be enforced by im- 
prisonment or attsichment, but it is not necessary to 
give the judgment-debtor an opportunity to clear 
or purge his contempt. The practice to be followed 
;,, A.^ under s. 260 of the Civil Procedure Code dis- 



cussed. DuBOA Dab Nabdi v. Dbwbaj Aoaxwala 
(1905) • • • . I. L. B. 38 Calc 806 



DTiOBJESSl—conelm ded. 

Deposit of decretal amount^'Time 

fixed ending on a holiday — Payment on openiny 
day — Decree at v€triance vcith compromise petition 
— Interpretation — Execution. — If the law or a 
Court directs a thing to be done witiiin a period 
fixed by it and it is imposuble of performance on 
the last day fixed for no fault of the party required or 
directed to do the act it will be recognised as properly 
done, if it is done on the next day it is possible of 
perfoTmance.* A suit was compromised on the terms 
that the ** defendant No- 1 will pay to the plain- 
tiff's pleader the amount of B2,250 on the €th 
day of October " or on any day before that date 
or '* she will deposit the same in Court and on her 
paying or depositing the same in the manner aforesaid 
the plaintiffs claim to the 2 annas share shall be 
dismissed," and that in default of 9uch payment or 
deoosit" plaintiff's claim to be paid a 2 annas share 
will be decreed." (n the decree drawn up the word 
<< plaintiff" was inserted instead of <*to the plaintifTs 
pleader or into Court." The defendant paid to the 
plaintiff's pleader B250 before the 8th October 
and the biilance B2,000 was deposited in Court 
on the 10th of November ; the Court was closed 
from the 8th October to the 9th of November. 
Seld, that the Court could not vary the terms of 
compromise without the parties' consent and the word 
''plaintifP' in tiie decree must therefore be held to 
mean **his pleader or the Court." That the defendant 
had the option either of paying it to the plaintiff's 
pleader or of deponting it into Court to the credit of 
the plaintiff. That the deposit on the 10th of 
November was valid as the Court was doted 
between the 8th of October to the 9th of 
November. Sfbbndba Nabatak Mubtafi v, 
SouBAjiHi Dabi (1906) . . 10 a W. N. 686 

DECBBB IK VARIANCE WITH COM- 
FBOMI8E. 

See Dbpobit 10 C. W. N.* 686 

iSs^BiOHTOFSuiT. 10 C. W. N. 1084 

DEDICATION. 

See Btjesvxb Qrxt 10 N. 104 

See Dbbuttbb • 10 C. W N. 1000 
See Mahoubdan Law 10 C. W. N. 443 

DEFEASANCE. 

See HiBDF Law. 

I. Ii. B. 88 Calc. 1806 

DEKKHAN AGBICXTIiTXTBIBTB* 
BELIEF ACT (XVII OF 1879). 

See Etidbnob Act. 

I. Ii. B. 80 Bom. 4S6 

9. 44— P«»#toji# Act (fXlII of 1S71J, 

s. 4 — ** Suit ** —Exicution proceedings — Payment of 
annuity charged on Saranjdm lands — Liability of 
the son of the grantor to make the payment — 
Partition of family property — Income of a 
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DBKKHAN AGMCULTUBIBTS' 

BBLIBP AOT,(XVIIOF 1819) -concluded. 
Saranjdm village—Ccnciliaiion agreement 
— l>#crtfe.— A conciliation agreement wai filed 
in Court on the I6tb June 1882 under a. 44 of the 
Dekkhan Agrioolturiato' Belief Act (XVII of 1879). 
It effected ^ition of family property between two 
brother^ A and N. Under the agreement A under- 
took to pay to N B456-0-6 every year, and for the 
conyenience of the parties this was to come out of the 
Saranjdm lands, which had fallen to thi share of X 
The payment was regularly made during the life- 
time of A, and after his death, J, the son of A, conh- 
nued to make the payment till 1899, when he 
stopped making any more payment B, the son of 
N who had died, then filed a darkhast to enforce ihe 
payment of 1899.1900. J objected to this darkha$i 
on two grounds : (1) that a certificate under the 
Pensions Act (XXIII of 1871) was necesssry; and 
(2) that A'a interest having termmated with his death, 
the Saranjdm must be considered as a fresh grant 
to Che son. who was not liable to continue the pay- 
ment. Held, (1) that a certificate undet the Pen- 
sions Act (XXIII of 1871^ was not necessary, for the 
word " suit " in s. 4 of the Act does not include 
execution proceedings. Vajiram v. nanchordji 
I. L, E. 16 Bom. 731, followed. Held (2) that A 
was a trustee in respect of the B456-0 6 for 
Narayan, the obligation to pay which would attach 
to the succeedtjig holders of the Saranjdm and it 
followed that y^and his descendants would have the 
right to call upon ui and his descendants to account 
for their management of the Saranjdm and pay to 
them B425.0-6 per annum. A consent decree can 
only be set aside upon the same grounds as an agree- 
ment can be set aside, csf., fraud or mistake or 
misrepresentation. Prr Battt, •^^•—''A Court 
executing a decree cannot question the jurisdiction of 
the Court, which passed it" •* The present applica- 
tion in no way affects property falling within the 
purview of the Pensions Act, but seeks enforcement 
against the general assets of the judgment-debtor, 
whose liability under the decree is not made a 
charge on the Saranjdm or cash allowance at all. 
That liability appears to have been imposed and 
accepted not as effecting any partition of the 
Saranjdm property, but for the purpose of effecting 
equality in the partition of non-Saranjdm property, 
the Saranjdm property being merely indicated as a 
fund available to the defendant for the purpose 
of discharging that liabUity ". Tbimbjlkbao v. 
Baltantbao (1905) . I. Ij. B. 80 Bom. 101 



DEMOIiTTION* 

See BxjUJyiSQr 



L li. B. 88 Calc. 287 



iSetf Calcutta IHtnicipal Act (Bbnqal 
Act m ov 1899), a 449. 

I. li. B. 83 Calc. 646 

DBMONSTBATIVB IiBQACY. 

See Pbobatb and AdionistbatioX/ Act 
(V OB 1881). 

DBMUBBBB. 

5«r« Civil Pbocbdubb Codb. 



DBP08IT OF TITIiB DBBDa 

See LnciTATiOB . 10 C. W. K. 270 
See MoBTGAOB. 

DBPUT7 MAGI8TBATB. 

See Falsb Chabob. 

L Ij. B. 88 Calc. 80 

DEVA8THAN COMMITTEE. 

Bowere of appointment and die* 

mittal of Mokteeare— Powers extroteahle in the 
interette of the Devaethan — Diemieeal of 
Mokte$ar—Oood and SHjfieient oauee— Burden qf 
proof.—the powers of appointment and dismissal 
of Moktesars with which a Devasthan Committee 
Are vested are exercisable not in their own interests^ 
but in the interests and on behalf of the Devasthan, 
of which they are trustees. They are not nt liberty 
to appoint or dismiss arbitrarily, capriciously or for 
private reasons of their own, but only on grounds 
justified by the interests of the institution. When a 
Moktesar is dismi^^ed by a Devasthau Committee, 
the burden of proof is on him to show that the 
Committee did not act in a bond fide belief that the 
dismissal was necessary in the interests of the 
Devasthan, but had been actuated by some other 
improper motive. Bhatanishankab v, Tiicmahka 
(1906) • . I. li. B. 80 Bom. 608 

DEVIATION. 

SeeBxnLDiiSQ . L Ii. B. 83 Calo. S67 

DI8HONE8Tir. 

See Chbating . L Ij. B. 38 Calc. 60 

DISMIS8AIi FOB DEFAITIiT. 

See CnriL Pboobdubb Code, s. 102. 

DISPOSSESSION By NATUBAIi OUAB- 
DIAN. 

See Hindu Law. 

See LiMlTATioir Act, Soh. II, Abt. 141. 

DISPUTE CONCEBNINa IiAlH). 

See Cbimival Pboobditbb Codb. 

I. Ii. B. 88 Calc. 862 

See PossBSSiON . I. Ij. B. 88 Calc. 6S 

DISQUALIFIED PBOPBIETOB. 

.JHtqual\fied proprietor, power of, t(y 

contract debit and borrow moneff—Eetate under 
superintendence of Court of Warde— Contract 
Act (IX of 1872), #. le^Bond—Uncontcionable 
bargain—Compound interett.—iL talukdar, who has 
been declared '• a disqualified proprietor " under the 
provisions of the Oudh Land Revenue Act (XVII of 
1876) and his estates placed under the management 
of the Court of Wards is not prohibited by the Act 
from contracting debts or borrowing money without 
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DISQUAUFIED FBOPBIETOB-^o»- 

eluded. 

the MUiction of the Court' of Wards. By the group 
of sections of the Act (161 to 177) relating to the 
property when under the superintendence of the 
Coiurt it was not intended to interfere with the 
personal estate or rights of an adult disqualified pro- 
prietor, who is neither idiot nor lunatic, except as 
regards the management of his property or anything 
expressly prohibited. But be cannot without sanction 
of the Court of Wards create any charge upon 
the property. Mohwnmud Zahoor AH Khan v. 
Thakooranee Rutia Koer, 11 Moo. 1. A. 468, and 
JZat BalkrUhna v. Matuma Bibi, L. B. 9 I. A, 
182; I. L. B. 5 All. 142, referred to. The defendant, 
a ** disqualified proprietor " whose property on the 
ground of his indebtedness and consequent inability 
to manage ib, had been placed in charge of the Court 
('f Wards, executed in &your of the plaintiff a bond 
for illO,000 repayable in seven years on the condition 
of half-yearly, payments of interest at 18 per cent, 
per annum, and compound interest in deftkult of 
payment of instalments. The bond was one renewing 
the former bond in similar terms, on which B8,750 
was due, with an additional loan of ill,250. 
Nothing having been paid in respect 'of the bond, 
when it fell due, which was after the defendant's 
estate was released from the charge of the 
Court of Wards, the plaintiff sued for the full 
amount of principal andB81,999 for interest and 
compound interest due on the bond. Htld, by the 
Judicial Committee that, under the circumstances 
of the case, the plaintiff had been, at the time of the 
execution of the bonds, in " a position to dominate 
the will of the defendiuit " within the meaning of 
s. 16 of the Contract Act (IX of 1872) as amended 
by Act Yin of 1899. Both Courts below concurred 
in finding that simple interest at 18 per cent, per 
annum would not have been a high rate, but that the 
charging of compound interest was exorbitant and 
unconscionable, and accepting these findings, though 
not strictly findings of fact, the Judicial Committee 
held that the plaintiff used his position to demand 
and obtain from the defendants more onerous terms 
than were reasonable, and that the bond should be 
set aside. In the particular circumstances of the 
case interest at 18 per cent, per annum was allowed 
on the sums advanced by the plaintiff throughout. 
Dhanifal Das v. Maiteshas Bakhsh Singh 
(1906) .... 1. 1^. B. 28 AIL 570 
8.0. 1«. B. 88 I. A. 118 
10 C. W. TS. 849 

DI8TBIOT. 

See Land AoQUISition Act (I ov 1894). 
I. I/. B. 88 Calo. 896 

DI8TBICT JUDGE. POWEB OF, TO 
TBAN8FEB SUIT. 

See CxTXL Coubts Aot, sb, %% 28. 

See Civil Pboobditbb Codb^ s. 25. 

DISTBICT HAQISTBATE, POWEB OF. 

See FlTBTHBB Inquibt. 

I, Ii. B. 88 Calo. 8 



DISTBICT^MEANINQ OF. 

See Caloittta MYnnoiPAL Act, s. 557. 

DIBTBIOT MUNIOIPAIa ACT. 

See BoxBAr Distbiot Municipal Act. 

DIVOBGB. 

Mahomedan Law — Sanafl Sunnie^^ 

Talak'Ul'hain hy one pronouncement in the abeenoe 
of the wife ^Bxeoution of talaknama in the 
preeenoe of the Kazi — Communication of the- 
divorce to the w\fe — Mart'ul''maut — Death of the 
hueband brfore expiration of the period of iddat. 
— A, a Mahomedan belonging to tne Hani^ Snnni 
sect, took with him two witnesses and went to the 
Kasi and there pronounced but once the diTorce of 
his wife (plaintiff) in her absence. He had a 
talaknama written out by the Eazi, which was 
signed by him and attested by the witnesses. A 
then took steps to communicate the divorce and make 
oyer the iddat money to the plaintiff, but she evaded 
both. A died soon after this. The plaintiff there- 
upon filed a suit ^all^^g that she was still the wife 
of A and claimed maintenance and residence. S9ld, 
overruling the contention that the divorce should 
have been pronounced three times, that the talak* 
ul'bidaat (i,e„ irregular divorce) is good in law, 
though bad in theology. Held, further, in answer to 
the contention that the divorce was not final as it 
was never communicated to the plaintiff, that a 
baiu'talak, such as the present, reduced to manifest 
and cqstomary writing, took effect immediately on 
the mere writing. The divorce being absolute, it is 
effected as soon as the words arc written *' even 
without the wife receiving the writing." In order 
to establish Mare^l'maut there must be present at 
least three conditions t — {1) Proximate danger of 
deathi 80 that there is, as it is phrased, a preponder* 
ance (ffhaliba) of khauf or apprehension^ that is, 
that at the ^ven tame death must be more probable 
than life : (2) there must be some degree of 
subjective approhension of death in the mind of the 
sick person : (8) there must be some external 
indicia, chief among which would be the inability to 
attend to oordinary avocations. Where an irrevocable 
divorce has been pronounced by a Mahomedan 
husband in health, and the husband dies during the 
period of the disca^rded wife's iddat, she has no cladm 
to inherit to the husband. Sababai v. Babiabai 
(1905) .... I. Ii. B. 80 Bom. 687 



DOBAS. 

/See Jalkab 



I.Ii.B.88CaIc,15 



DOCUMENT. 

See Cbuobal Pbocbdubb Codi. 

DOCUMENT, ANCIENT. 

-Proof— Proper custody. 



See BvxoBHCB Act, s. 90« 
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DOCUMENT 80 YBAB8 OLD. 

See Etidbvob Act (I of 1872)» s. 90. 

1 L. B. 88 Calo. 671 

DOOtTHHNTABT SVIDJLNCJfi. 

See Eyidbvob Act. 

Li:i.B.88.Oal0.1845 



DONOR, DEATH OF. 

. Begistration of gift 

SeeTvLAXsn^ ovPbopbbtt Act, b. 128 



DOWBB. 

See l^UHOMBDAir Liw. 

DUBBHANQA B A J. 

-Babuaxia grant 

See Hnmu Law. 

DWEIjIiIKGh-HOnBE, FATHBB'8 

BIQHT TO EJECT SONFBOM, 

See Hindu Law. 



E 



EASEMENT. 

iS«0 Basbmbntb Act. 

See Madbab Distbiot Mukioifalitibs 

Act. 
See PBB^BMPriov. 

I. Ii. B. 28 All. 127 
See Pbbbobiftiok. 



Eiffhi to cornice acquired hy, after 12 

yea/re^ enjoyment. — Where a man erects a building 
overhanging ^^ ^'^^ ^^ another, he commits a tres- 
paas for which an action will lie against him and 
he will by prescription acquire a right to the space 
occupied by such projection and the right to 
Ti^ft-infatin it in its position. A cornice over£mging 
a neighbour's land cannot be removed by sqch neigh- 
bour, if it has been in existence for more than 12 
years. Mohanlal Jechand v. Amrahlal Bechardae, 
I. X. E. 3 Bom, 174, referred to and followed. 

BATBIHATBLV MuDAXIAB v. KOLAKDATBI.V PiLLAI 

(1906) I. Ii. B. 28 Mad. 611 

EASEMENTS ACT (V OF 1882). 

, —8.7, ills, (a) and (iy-Siffht of pro- 
prietor on higher level under #. 7, ill, fij, not an 
easement and does not interfere with the right of 
lower proprietor to build on hit own land under 
#. 7, ill. (a) — District Munieipalitiee Act 
(Madras Act IV oflS84J,ss, 4'B (IJ (hJ,4'B 



BASEMENTS ACT (V OF ISB2)- eontinuedi 
fBJffhJ, 21, 2SlSupersession of^a municipal 
hody under s. 4'B (IJ (hj only a suspension^ 
Ho notice under s, 261 required when the suit is 
only for ii^'unotion. ^-The * supersession* of a Mud^ 
cipal Council under s. 4-jB flj (b) of Madras Act 
IV of 1884 is only a suspension of such body for a 
limited period and such supersession is diiferent from 
and has not the e£Peet of a dissolution under ■. ^B 
(IJ (a). The * reconstitution ' of such a Council 
under s. 4rB (8) (b) is the revival of the old corpor- 
ation and not the creation of a fresh one, and all the 
rights and liabilities of the superseded Council will 
devolve on the Council so reconstituted as its rightful 
successor. The notice required by s. 261 of the 
District Municipalities Act is not necessary when the 
suit is for an injunction. The right of the owner of 
higher land under s. 7* illustration (t), of the Ease- 
ments Act, i.e., that the water naturally rising in, 
or falling on, such land, shall be allowed by the 
owner of adjacent lower land to run naturally thereto 
is not a right in the nature of an easement and is 
subject to the right of the owner of such lower land 
to build thereon under s. 7, illustration {a), of the 
Act The owner of the lower land cannot complain 
of tiie passage' of such water as an iniury, but he is 
not bound to keep open such way and may obstruct 
it by suitable erections on his land. Smith v. 
Kenrich, 7 C. J5. 515, referred to. Rylands v. 
Fletcher, L, 22. S H. L. 8S8, referred to. Maha- 

XAHOFADTATA BAKGAOHABIAB V, MUVIOIPAL 
COVKCIL OF KUMBAXOKAH (1906). 

I. Ii. B. 28 Mad. 688 
- B. 28, oL icy^Disturbance of eass' 



ments^Meaninff of disturbance ^Injunction to 
prevent disturbance— Light and Air^— Physical 
comfort "Substantial damage, ^pie Indian Ease- 
ments Act is not merely prescriptive ; it defines tiie 
law relating to easements and thus differs from the 
English Act in its ambit. S. 28, clause (o) of the 
Act provides that the extent of a prescriptive right to 
the passage of light and air to a certain window, door, 
or other opening is that quantity of light or air which 
has been accustomed to enter that opening during the 
whole of the prescriptive period irrespective of the 
purpose for which it has been used. Per CrBiAV, 

f lu any case I see no reason for withholding from 

• disturbance ' its legal sense of an illegal obstruc- 
tion, and, for the purpose of Chapter IV, that only cw 
(in my opinion) be an illegal obstruction, for which, if 
done, a suit would lie. Therefore I hold that for an 
in j auction there must be a threat of something more 
than mere obstruction and so the plwntiffs first con- 
tention fails." To establish that the plaintiffs have 
suffered substantial damage to their rights to light 
and wr thev mast show material diminution in the 
valoe of their heritage or material interference with 
their physical comfort. The expression "physical 
coi^ort ** does not admit of precise definition, but it 
is safiicienUy exact when applied as a test to a given 
state of things to allow the (urdinary reasonable man 
to arrive at a practical determination. A man'* V^Y' 
sical comfort in re^on to the access of light and air 
to his house at any particular time depends upon the 
conditions then actually obtwning, regardless of how 
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EABBMSNTS ACT (V OF IQB^h^onclnded. 

these oonditions csme into being or when they may 
ynnn , it is a present fact nninfloenced by past his- 
tory or f ntnre fate. Therefore for the purpose of 
applying the test of the plaintiff's physical comfort, 
we mnst look at the state of their property as it is 
not as it was, or as it maj be. Fbam Ji Shafvbji v, 
Fbamji Eduui (1905) 1. 1«. B. 30 Bom. 819 

: 8. 60 (b)— Xtctf»w« — Bevocatxon'^ 

Work of permanent character. — A kcuihcha thatched 
honse may be " a work of a permanent character " 
within the meaning of s. 60 (6) of the Indian Ease- 
ments Act, 1882, although the thatch of the house is 
renewed from time to time. WitUer v. JBrokwell, 8 
East 308, referred to. Nasib-ul-Zaman Khan v, 
AziM-ULLAH (1906) , . L L. B. 28 AIL 741 



— Transfer of non4ransferdble holding — 

Ejectment — Abandonment — Sale, — Qhosb, C. J. — 
Where a tenant of a non- transferable holding sold his 
holding — Held^ in a suit by the landlord for recovery 
of possession from the transferee, that if the transac- 
tion of sale was not meant to be an operative one, 
the title to the property still continued with the 
tenant. '1 hat the true question was whether there 
was an absolute abandonment of the holding by 
the tenant such as would entitle the landlord to 
treat the purchaser as a trespasser. If the defen* 
dant was holding possession on behalf of the tenant, 
he could not be evicted. Mathub Mavdal v. Qanga 
Chaban Qopb Ohosb (1906). 

10 C. W. N. 1088 
8.0. 1. L. B. 83 Calc. 1219 



EJECTMENT. 

See AOBA TBKANor Act (U of 1901). 

See Bengal Tbkanot Act, s. 50. 

10 C. W. N. 980 

See CiTiL Pboobdubi Code. 

See HiKDU Law. . 10 C. W. N. 766 

See Landlobd avd Tbkant. 

I. Ii. B. 88 Calc. 889, 469, 681 
10 C. W. N. 719 
See Bboistbatiok. 

L li. B. 88 Calo. 602 

See Tbansebb of Nok-tbaitbfbbablb 
Holding. 10 C. W. N. 1088 

«- Dispute between rival vendees — Estop* 

pel—Evidence Act flof 1872J.ss: 115,1 16» 117.^ 
A, who had purchased from X, brought a suit against 
B for ejectment, alleging that B was in wrongful 
possession of his land. A admitted that X had sold 
the same propertv previously to B, but contended 
that S as the mukhtear of X had obtained possession 
fraudulently and by undue influence. B alleged 
that he purchased the property from X previously 
ignorant of the fact that she had no title, and that in 
reality P was the true owner. Subsequentiv B pur- 
chased from P. A contended that, even if X had 
no title, B, by reason of having obtained possession 



EJECTMENT— eoac;«<fs<l, 

from X, was estopped from alleging that A had no 
title. Beld, that X baring no titles the conveyance 
to A was invalid* and the rule of estoppel onlv 
existed as long as the grantee cliumed under the title 
of the grantor. Dalton t. Fitsgerald, 1 Ch, 440, 
S. C on appeal (1897 J 2 Ch, 66, distinguished. 
Pa^ne v. Jones, 18 Eq. 820, referred ta WooD- 
BOFFB, J.- X had no title, and therefore B was not 
estopped from raising that defence, Dalton v. 
FUzgerald,l Ch. 440, s c. on appeal (1897) 
2 Ch, 86, distinguished. Clarke v. Adie, 2 
App. Cas. 423, Osterhaut v. Shoemaker, 4 
Barb. 180, Averall v. Wilson, 8 Eill 513, and 
Bagne v. Jones, 18 Eq. 320, referred to. It is not 
sufficient for B to establish that the sale to A was 
voidable at the option of the vendor : he must show 
that it was absolutely void. Lala Achal v. Baja 
Kaeim, L. P. 82 1, A, 103, referred to. Bttp Chakd 
QH08Ht7. Sabtbbwab Chandba Chandba (1900), 
LIi. B. 88Calo. 916 
8.0. IOC. W.K, 747 



ENDOWMENT. 

See Behoal Begvlation VlII of 1819. 

See Etidenob Act (I ov 1872), s. 90. 

i li. B. 88 Calo. 671 

ENHANCEMENT OF BENT. 
See Etidbkob Act. 
See Sbcond Appeal. 

I.Ii.B.88Cale«200 

EQUITABLE MOBTQAQE^ 

See MolfcTGAGB . . 10 C. W. N. SKTS 
L LB. 88 Calo. 410 

EQUITY OF BEDEMPTION. 

See MOBTGAGB. 

See Tbaksfbb of Pbopbbtt Act. 



ESCHEAT. 

See Lbtsebs of Administbation. 

10 C. W. N. 1086 

ESTATES PABTITION ACT (BENQAL 
ACT Vm OF 1876). 

8. VL9^~Order excluding lands from 



partition-^Suit to direct partition of lands ex* 
cluded^Limitation Act (XV of 1877 J, Soh. II, 
jirt. i4.— Under s. 116 of tbe Estates Partition Act 
(Bengal Act Till of 1876), the Collector can only 
adopt one ot two courses, if any objection is raised 
before him that a particular plot of land does not 
appertain to the estate under partition, namely 
either to stride off the partition or proceed with the 
partition, treating the disputed land as part of the 
estate. Where in proceedings under the Estates 
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ESTATES FABTrt^bN ACT (BSNOAL 
ACT VIII OF l&ie)-coneluded. 

P^urMtion Act (Bengal Act YIII of 1876)^ certain 
penonf objected that certain lands did not appertain 
to the estate under partition and the Collector passed 
to order exclnding the disputed lands from partition. 
ir«^, tJiat the order of the Collector was not such 
an order as he could pass under s. 116 of the Act and 
watf consequently a nullity, and that Art. 14 of Sch. 
II of the Limitation Act did not apply to it. 
Bejay Chand Mahatab Bahadur y. Kristo Mohini 
Daii, I, X. B. 21 Calc. 226 ; Shivaji Tettfi Chowan 
t. The Collector of Batnagiri, Z X. JK. It Bom, 
429, Nagu v. TaU, I, L. B. 15 Bom. 424 / Naren- 
dra Lai Khan v. Jogi ffari, I, L. B. 82 Cale. 107, 
followed. Parhati Nath Dutt v. Bajmohun Dutt, 
I. L. B. 29 Calc, 869, distinguished. AumrDDlK 
V. ISHAN CHAia>BA Dby (1906). 

L Ij. B. 88 Calo. 698 



ESTOPPEL. 

See BsKAHl. 

See Civil Pbocbdttbb Cobb, b. 244 (o). 

I. lb B. 28 AIL 681 
See Ejbotuent, Suit tob. 
See Hiia>u Law. 

See LiiOTATiov Act, b. 19. 

I. LB. 28 AU. 815 

See Pabtibs TO Suit. 

Lib B. 28 AIL 416 

See Pabtnbbsbip. 

See Pbobatb. 

See RrfoiSTBATiON AoT (III OB 1877). 

Betoppel by agreement-^Grantor and 



grantee — Poeeeesion obtained from a grantor 
without title - Title eubeequentlg acquired by pur- 
ehaee — Denial of grantor*9 title-^Conetruetive 
truei, — The defendant having obtained possession of 
some land under a deed of sale from P,, who had no 
title to it afterwards perfected his title by purchase 
from the real owner. In a suit for recovery of pos- 
session of the land brought by the plaintiif, claiming 
to be a subsequent purchaser from P,, on the ground 
that the previous purchase by the defendant was a 
fraudulent one. Seld, that the defendant was not 
estopped from denying P.'s title and setting up his 
Dwn as purchaser from the real owner. Per Bax- 
pnn> «/.—- The estoppel onlv exists so long as the 
grantee claims under the title of his grantor alone, 
Dalton V. Fittgerdld, (1897J 1 Ch. Div. 440-, 
on appeal C1S97J 2 Ch, Div. 86, diitinguished- 
Paine v. Jonee, L, B. 18 JEq. 820 (1874J, referred 
to. P^rWooDBOVTB, J.— Ss» 116 and 117 of the Evi- 
dence Act are not exhaustive of the doctrine of estop- 
pel by agreement The ground of the rule of estop- 
pel laid down in Dalton v. Fittg&rald, (1897) 1 
Ch, Div. 86, and similar oases examined. The prin- 
ciple of the rule in such cases is that wh^e property 
is taken under an instrument and the taking posses- 
sioii is in accordance with a rights which would not 



&8TOFPEL— eoiicIiMrsc?. 

have been granted except upon the understanding 
that the possessor should not dispute thf 
title of him under whom the possession was derived* 
there is an estoppel The ground of the rule of 
estoppel in the case of bailees, tenants, licensees and 
acceptors of bills of exchange indicated. Bur Chajtd 
Ghosb v. Sabbbsbub Chandba Ceubdbb. (1906). 

10 O. W. N. 747 
8.0. L L. B. 88 Calc 818 

" DecreC'—Bseeution — Surety guaran' 

teeing payment of Judgment-debt — Execution 
against surety, when proper — Bemedy by suit^-^ 
Civil Procedure Code (Act XIV of 1882), s, 88$, 
•^In the course of the execution of a money decree 
the judgment-debtor was arrested and brought before 
the Court. Thereupon the respondents, who were 
not parties to the proceeding, put in a surety bond 
covenanting to pay the decretal amount in the event 
of the judgment^ebtor not paying it within a 
month, and stipulating that, if they failed to pay 
<*the decree-holder would be at liberty to realise the 
amount by auction sale of their moveable and im- 
moveable properties and by arresting tbem." The 
judgment-debtor not having paid the money within 
a month as stipulated the decree-holder sought to 
, execute the decree against the sureties^ who came in 
and applied for two months' time to pay in the 
decretal amount and time was allowed. No payment 
wae, however, made and the decree-holder applied 
for execution and had one of the sureties' properties 
sold. Th» sale was subsequentiy set aside. On a 
fresh application for execution against the sureties^ 
they objected that no execution could be levied 
sgainst them and the decree-holder ought to institute 
a separate suit. Seld, that although the proper 
course for tiie decree-holder in such a case would be 
to institute a separate suit agiunst the sureties, still 
having regard to the agreement that was come to and 
the conduct of the parties in the previous proceedings 
it ought to be taken that the sureties isA waived 
their right to insist i upon a separate suit being 
brought against them. Coventry v. Tulsi Prasad, 
8 C. W, N, 672, and Sadasiva Pillai y.Bamalinga, 
L,B, 2 LA. 219, relied on. Kazihuddi Patabi 
«. Fauzdab Ehav (1906) 10 C. W. K. 880 



ESTOPPEL BY CONDUCT. 

See HiiTDU Law. 

EVIDENCE. 

See AoT II of 1899, Son. I, Abt. 1. 

L L. B. 28 Aa 488 
See CBnavAL Pbogbdvbb Codb. 

LL.B.S8Aa888 
See HiBDU Law-^Pabtitiov. 

10 C. W. N. 888 

See LieAL PBAOrmoirBBB' Act. 

10 C. W. N. 67 
See MAHOMBDAir Law 10 C. W. IT. 448 
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EVIDENOE— eoNc2iM^({. 
See Sbookd Appeal. 
See Wajib-vl-abz . 
See Will . • 



10 C. W. N. 780 
10 C. W. TSf. 621 



<• Consideration and weight of evidence 

'—Alleged euhiiitution of one hoy for another in 
infancy — One-eided enquiriee made to eupport 
allegation — Evidence not judicially taken and 
without notice to interested parties. — I'he qaestion 
In issue was whether the appellant^ defendant in the 
'soitj was entitled to the name he bore and to the pro- 
perty in dispute of which he had long: been in pos- 
session, or whether, as maintained by the respon- 
dent, the vlaintiif in the snit, the real heir to the 
property died in infancy, and the appellant, when n 
Doy, was frandnlently substituted for him. The first 
Court found in favour of the appellant, but the High 
<]!onrt reversed that decision mainly on evidence taken 
on enquiries made under official orders, the effect of 
which was to place the services of the officials em ployed 
«t the disposal of the pleader for the respondent in 
Order to enable him to obtain material in support of his 
ease. Held, by the Judicial Committee that, even if 
admissible the evidence so taken was of little^ if any, 
value. It was taken to support a foregone conclusion 
the enquiries were secret : no notice was given to 
anybody on behalf of the boy, nobody was present 
throughout the enquiries to represent the boy or 
protect his interests : there was nobody to check the 
mode in which the alleged statements were elicited, 
whether by leading questions or otherwise, nobody to 
test the statements by cross-examinatbn, nobody to 
watch the accuracy with which they were recorded. 
Considering the purpose, the nature and the circum- 
stances of 1 1 the enquiries, which, if they were 
official in any sense, were certunly not ju^cial, no 
weight could be given to the proceedings at or the 
results of, those enauiries. !nie judgment of the 
Bigh Court was therefore reversed. Chaitdba- 

SANGJZ V. MORAHBAKGJX (1906). 

I. la. B. 80 Bom. 523 

; Tender of documentary evidence qfter 

closing case — Judicial discretion, exercise of — 
iVac^fe^—The plaintiff tendered in evidence a 
Persian judgment of 188rV which was filed with the 
plaint, after he had closed his case, but before the 
defendant commenced his, and prayed that the 
document might be translated and admitted in evi- 
dence. The Court of first instance refused this 
Application as '' too hite ". Held, that the Court 
did not exercise a sound judicial discretion in refusing 
to receive this document in evidence. Basoda 
PsASAP Chattbbjbb V. Madkab Chakdba Qeosb 
<1906} . . L Ii. B. 88 Calo. 1846 

EVlDJiSJNOE ACT (I OF 1872). 

See Cbxiohal Pboobdfbb Codb. 

8. 85. 

See Waoib-ul-abb . 10 O. W. N, 780 

Management of Hindu temple^ 

Turns of management^t amily arrangement^ 



EVIDENCE ACT (I OF ISl^j-^continuedi 

scheme proved by unbroken usage for nineteen 
years. — The office of manager of a Hindu temple 
was vested by inheritance in eight male descendants 
of the last holder by his two wives, four by esch. 
One member of each branch held office for one year 
in alternate succession until 1881-?, when the four 
members of the junior branch including the appel- 
lant, relinquished their claim in favour of the respon- 
denf^ a member of the senior branch. In a suit by 
the respondent against the appellant in effect to 
assert his term of office under this family arrange- 
ment : -Held, that an unbroken usage for nineteen 
years was, as agunst the appellaiit» conclusive 
evidence thereof. The parties were oompetent to 
make it, for it involved no breach of trust, and it 
must hold good until altered by the Court or super- 
seded by a new arrangement Baiianathav Chbtti 
V, Mfbuoappa Chbtti (1906). 

Ii. B. 88 I. A. 189 
8.0. I. Ii. B. 29 Mad. 283 

Onus probandi — Plaintiff^ ' to prove 



thai his former admissions were unirue. — Where the 
defendant in an action of ejectment denied the plain- 
tiff's title by inheritance and pleaded that although 
the natural son of the last holder, the plaintiff had 
been adopted by a third party : — Held, that on 
proof of admissions contained in a deed of g^t and a 
power-of -attorney, to which the plaintiff, but not 
the defendant, was a party, that the plaintiff had 
described himself as such adopted son, the adoption 
must be taken to be established in the absence of 
satisfactory proof by the plaintiff that theadmis* 
sions were untrue in fact Chandba Efnwab v, 
Chaudhbi Nabpat Singh (1906). 

Ii. B. 84 1. A. 27 
8.C L Ii. B. 29 All. 184 

- 8. 44 — Suit Jor rent by administrator 



— Tenant's plea that letters of administration 
were obtained by misrepresentation, if entertain- 
able — Fraud — Civil Procedure Code (Act XIV of 
18d2J,ss, 562, 666~J20f»aik{.— Plaintiff having 
obtained letters of administration to the estate of « 
deceased landlord sued a tenant for rent. 'I'he latter 
in his written statement objected that the letters of 
administration had been obtained upon a misrepre- 
sentation by the plaintiff as to his relationship 
with the intestate : Held, that assuming that the 
letters of administration could be regarded as an 
order within the meaning of s. 4A of the Evidence 
Act, the allegations of the defendant were not such 
as would entitle him to go into evidence for the 
purpose of proving that the letters of administration 
were invalid in law. '1 hat such a defence could not 
be successfully raised so long as the letters of 
administration were not revoked by a competent 
Court Payment of rent to the plaintiff by the 
defendant would afford the latter full indemnity 
against the claim of any othei* party. H<^ib Panda 
V. Zakshan Mahapaira, J. X. B. 97 Calo, 11, and 
Pundit Prayag Raj v. Goukaran Pershad Tewarip 
6 C. v. H. 787, distinguished. AiCBiOA Chubv 
Dab V, Kala Chavdba Dab (1906). 

lOO.W.ir.482 
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SVIDBNCE ACT a OF l872H^ofi;ffN»0(/. 
: Ba.85,U4. 

See Powbb-of-Attoenbt. 

I. Ii. R. 88 Calc. 625 

V 

f, 90 — Document SO yean old — 

Proper custody — Hindu Law — Endowment — 
Dehutter — Alienation of endoited property — 
Sehait — Power to grant permanent lease of 
endowed property — Poteeesion — Landlord and 
tenant — Potteetion of lessee under void leaee 
entering into possession and continuing to pay rent 
^Limitation Act (XV of 1877), Soh. II, Art, 
134 — Purchaser for talus bond fide—' Notice — 
Minerals, right ^o.--Where a person, who had 
obtained posseMion of a docaxnent, which woold 
naturally come into his possession, failed to restore it 
after his right to possess it had ceased, aud the 
document was produced from his custody. Held^ 
that his failure to do so did not make the custody 
improper within the meaning of s. 90 of the Evi- 
dence Act. In determining the question whether a 
grant is dehutter the mere use of the word dehutter 
is not conclusire. Ohsenration of Mukbbjee, J„ in 
Bam Kanai Qhosh y. Baja Sri Sri Sari Nayayan 
Singh Deo Bahadur, 2 C. X. J. 646, approved. 
A permanent mukarari lease is an alienation of the 
proprietary interest pro tanto, and if the property is 
dehutter, such an alienation by the sehait is beyond 
his legal competence and the possession of the lessee 
would be adverse to the lessor as from the 
date of the lease, although the lessee had 
continued to pay the rent reserved. Q-naneam' 
handa Pandora Samnadhi v. Velu Pandaram, 
J. L. B, 23 Mad. 271: L, JR. 27 LA, 69$ 
Attorney- General v. Davey, 4 De G, 4^ J- 136 ; 
The President, Magdalen College, Oxford v. 
Attorney- General, 6 M, L. C. 189, and the observ- 
ations of Lord Selborne in Pr0#tc{«fi< atM^ Governors 
of Magdalen Hospital v. KnoUe, 4 App, Cas. 824, 
referred to. Where the predecessor in title of 
the defendants obtained from the sehait a permanent 
lease of the (f e^^^er preperty and not merely of any 
interest, which the sehait might have therein. Held, 
that the lessee was a purchaser pro tanto within the 
meaning of Art. 134 of Sch. II of the Limita- 
tion Act, and that the fact that he had notice that 
the property, which he was acquiring, was dehutter 
property did not preclude him from being regarded 
as sucb, aud that a suit to recover the property as 
against him must be brought within twelve years 
from the date of the lease. Bam Kanai Ghosh y. 
Boja Sri Sri Hari Narayan Singh Deo Bahadur, 
C. L, J. 54$ ; Badha Nath Does v. Gishorne 4* 
Co., 15 W. B, P. C. 24 s 1^ Af. /• -4. 1, referred to, 
B^m Charan Tewary v. Protap Chandra Dutt 
Jha, 2 C. L. J, 448, doubted. A permanent lease 
excluding "all rights of various kinds" with the 
exception only of the homestead, includes mmerals. 
Shaha Chaban Nahdi v. Abhibam Gobwami 
(1906) . . I. Ii. B. 88 Calc. 611 

' 8.0. 10 C. W. N. 788 



EVIDENCE ACT (I OF lB72)'^onlinued. 

Evidence Act (1 of 1872), e, 91~- 



Improvement — Landlord and tenant^ — Lease, 
etringent conditions in — Occupancy raiyat — 
Bengal Tenancy Act (VIII of 1895 J, e. 29. —To 
justify enhancement in contravention of cL (h) of 
s. 29 of the Bengal Tenancy Act, evidence as regards 
the improvement effected by the landlord and 
evidence of the fact that enhancement was agreed 
to be paid in consideration of such improvement is 
admissible, and s. 91 of the Evidence Act does not 
prevent the landlord from giving such evidence as 
the consideration for enhancement does not constitute 
a term of the contract or of the dispossession of the 
property. A kahuliat executed by an occupancy 
raiyat at an enhanced rate of more than 2 annas in 
the rupee, although executed in consideration of the 
avoidance of stringent conditions in a previous lease^ 
is void. Sheo Sahay Panday y. Bam Bachia Boy, 
I, L, B. 18 Calc. 333, and !ffath Singh v. Damr 
Singh, I. L, B, 28 Calc. 90, distinguished. Pbobat 
CHA!n)BA Gaitgapadhta V, Chibag Ali (1906). 

I. Ii. B. 88 Calc. 607 



— 8. 92. 

See Bbnaki 



10 C. W. N. 67a 



— ^B. ^Q2--Bedemption euit — Sale out^and- 

Qtii — Construction — Evidence of intention — 
ui<ffin>#t5t7%.* Plaintiffs, who were agriculturists, 
brought a suit to redeem and the defendant contended 
that the transaction in suit was a sale out-and-out 
and not a mortgage. The lower Courts held that the 
transaction was a mortgage and allowed redemption. 
Held, on second appeal by the defendant, that 
evidence of intention cannot be given for the purpose 
merely of construing a document, which purported to 
be a sale out-and-out and not a mortgage ; s. 92 of 
the Evidence Act (I of 1872), subject to the proviso 
therein contained, forbids evidence to be given of 
any oral agreement or statement for the purpose of 
contradicting, varying, adding to or subtracting 
from the terms of any contract, grant or other 
disposition of property the terms of wMch have been 
reduced to writing as mentioned in that section. 
While there are restrictions on the admisubility of 
oral evidence, s. 92 in its first proviM) recognizes 
that facts may be proved by oral evidence which 
would invalidate a document or entitle any person to 
any decree or order relating thereto. And where- 
one party induces the other to contract on the faith 
of representations made to him, any one of which is 
untrue, the whole contract is in a Court of Equity 
considered as having been obtained fraudulently. 
Abaji v. Lazhak (1906). 

^ LI-.B.80Bom.42e 

' Written document — Ahsolute conveyance 



-0.9L 



See 



EVEAVCBMEVT. 

I.L. 



B. 88 Calc. 607 



Mortgage^Contemporaneoue oral agreement or 

statement of intention — Inference from circum- 
ttances. — The plabitiff sued to recover possession of 
land contending that the document under which the 
defendants held the land, though in form an absolute 
conveyance, was intended to operate merely as a. 
mortgage. The plaintiff's contention vras based on 
the grounds that the consideration was aprerionslj' 
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EVIDENGB ACT a OF 1872)— ecm^tfiiMcf. 

exiffting debtuid not money paid at the time, that 
the plaintiiPs father, notwithstanding theezeontion 
of the deedy remained in posseBsion nntU hii death and 
that after his death his widow renuaned In possession 
for three years ; that there was no transxerof the land 
into the khata of the transferee and that the 
consideration was grossly inadequate. The first 
Conrt held the transaction to be an ont-and-ont sale 
and dismissed the suit. On appeal by the plaintiif, 
Seld, confirming the decree, that the meaning of the 
contention of the plaintiff was that the document 
was accompanied by a contem]^raneons oral agree- 
ment or statement of intention, which must be 
inferred from the said several circumstances relied 
on, but that in questions of this kind Courts in India 
must be guided by s. 92 of the Evidence Act (I of 
1872), and cannot have recourse to those equitable 
principles, which enable the Court of Chancery to 
give relief in those cases of wMch Mderton y. White 
(1868), 2 J)e O. and J, 98, or Lincoln v. Wright 
(1859), 4I>eG. and J. 16, furnish examples. This, 
however, would not have precluded the plaintiff from 
relying on the provisos to the sed^on, had any of 
them been applicable. Dattoo t>. Rajcohaitdsa 
(1905) .... L Ii. B. 80 Bom. 119 

^88. 92, 99 — Suit Jor recovery of Aaq-ir 



chahamm — Sale alleged to he dieguieed ae a uew 
fruetnary mortgage — Admieeibility of evidence, — 
The plaintiff sued to recover one-f ourtii of the price 
of a house alleged to have been sold by the first 
defendant to the second defendant, the claim being 
based upon a local custom. The transac tion b etween 
the defendants was ostensibly not a saleinKT a usu- 
fructuary mortgace. Held^ that the plaintiff, not 
being a party to tiie transaction, was entitled to give 
evidence to show that what purported to be a usu- 
fructuary mortgage was not in reality such, but was 
in fact a sale. Mahiman v. Elahi Bahheh, J. X. 
JS. 2S Calc. 70, dissented from ; Jagat Mohini Daei 
V. Bakhal Dae Sieasi, 2 C. X. J. 388, and Fatham^ 
mal V. 8yed Kalai Eavuthar, I. X. B, 27 Mad. 
829, followed. Bagbshbi Datal v. Pakcho. 
(1906) .... I.I-.B.28AU.478 

88.107,108. 

Bee PBBSiricpTioir ov Death. 

I. Ii. B. 88 Calo. 178 

8. lOB^Mahomedan Law^Mieeing 

heir — Frocf of existence — Arbitrator's award — 
Burden of proof ---k Mahomedan died on the 27th 
January 1884> leaving a Will which was disputed 
amongst his heirs. The dispute being ultimately re- 
ferred to an arbitrator, the latter by his award, dated 
21st February 1888, divided the estate amongst the 
" heirs and legatees " of the testator amongst whom 
he included his son ^ who according to the concur- 
rent findings of the Courts in Burma had not been 
heardof since 1870. In the present suit the only 
son of .<! claimed a share in the estate in right of 
his father under the arbitrator's award. The Courts 
in Burma dismissed the suit holding that the plain, 
tiff had failed to discharge the burden, which under 
s. 108 of the Evidence Act lay on h;m to establish 



SVIDENOB ACT (I OF 1872)— coficMsi. 

that hik father had survived his own father. It was 
now argued before the Judicial Committee that in 
arriving at this conclusion the Courts in Burma had 
failed to give proper effect to the circumstances 
of the reference to the arbitrator and to the terms of 
his award. The agreement <rf reference was not 
produced and there was nothing to show that A was 
a party to it. Moreover, the arbitrator was not 
examined as a witness : Seld, that the proceedings 
in arbitration wwe of no value in proving the 
plaintiff's case, the reserving of a shure for A, by 
the arbitrator being explicable on the ground thi^ 
according to Mahomedan law a share ought to be 
reserved for a missing heir. Moolla Cassiic bik 
MooLLA Ahmed v. Moolla Abdul Bahiu (1905). 

10 C. W. N. 88 
8.C. I. Ii. B. 98 Calo. 173 

8. U4, IIL (c). 

See BsTBzruB Salb Law, s. 88. 

10 C. W. K. 187 



8.115. 



See PABTKBB8HIP . 10 C. W. K. 818 

- 88. 116, 116, 117. 

See Ejbothbkt, Sitit tob. 

I. Ii. B. 88 Calo. 947 



— 88.145,161. 

See Cbhohal Pboobditbb Codb (Act Y 
OB 1898), BS. 162. 172. 

Li:i.B. 88 Calo. 1088 



EXECUTION. 

See EzEOXTTiOK of Deobbb. 

EXECUTION OF DECBEE. 

See Attaohmbnt ^bbobb JvDaMBNT. 

I. Ii. B. 88 Calo. 680 

See CiriL Pboobdubb Codb (Aox II V 
ov 1882), 88. 2i4, fM, 683. 

I. Ii. B. 88 Calc. 857| 827 
10 C. W. N. 684, 688 

See Pbobbb . I. Ii. B. 88 Calo. 80€f 

See ExBOVTioir ob Dbobbb. 

See LZMiTATiov. 

I. Ii. B. 80 Bom. 115 
10 C. W. N. 854 

See Ldcxtation Aot, Soh. II, Abt8. 179, 
209, 8U8 . I. Ii. B. 28 All. 818, 651 

See MB8HB PB0fIT8. 

I.I..B.88Calo.828 
/900 MoBTGAOB . X Ii. B. 88 Calo. 688 
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XJLBCUTiON OF D^OREE^^oniUued. 

8$e PBvnoHS Act. 

I. Ii. B. 80 Bom. 101 



See P08BBB8IOK. 



I. Ii. B. 83 Calo. 487 



See Sboohd Appbal. 

I. Ii. B. 80 Bom. 118 

See Tbansfbb ob Pbopbbtt Act (IV ov 
1882), 88. 88, 89. -^ e 
L L. B. 28 AIL 19, 193, 660, 674 

Bxeeution of deoreee — Abeoluie and 



conditional deereee — Notice^^E» parte orderf, 
inherent power of Court to eet aeide — Application 
to eet aeide ex parte order for exeoution of eon* 
ditional decree — Limitation. — ^The Court has an 
inherent power to deal with an application to aet 
aside an order made ex parte on a proper case being 
•nbetantiated. Bihee Tuleiman ▼. Sarihar MahatOf 
$ C. W, H, 81, followed. When a conditional decree 
iB made the plaintiff on the default of the defendant 
■hould apply to the Court, which passed the decree, 
on notice to the defendant by motion on notice or 
by rule for an order absolute. Then, if and when 
such an order is obtained, application may be made 
in the usual way for execution of the order accojrding 
to the proTisions of the Civil Procedure Code. On 
the plaintiff applying on notice for such order, the 
Court will determine the question, if necessary, 
directing the iraae to be tned in evidence^ whether 
there has been d^ault of the condition or not. If 
the Court finds that there has been such default then 
the plaintiff will be entitled to an order absolute and 
should thereafter apply to execute that order. The 
plaintiff obtained a conditional decree on the 21st 
of June 1905, which provided that she would be 
entitled to eject the defendant from her premiMS, 
unless the latter performed certain conditions. Dis* 
putes arose between the plaintiff and the defendant 
re the performance of the conditions and the plain- 
tiff on the 81st of August 1905, without notice to 
the defendant, applied for and obtained an order for 
ejectment of the defendant The defendant was 
ejected on the 25th September 1905. The defen- 
dant applied and obtamed a rule on the Ist of 
Tecember 1905 for setting aside, modifying or 
reviewing the order of 8 Ist of August. Seld, that 
the defendant's application was not barred by 
limitation. Sxtbivx Dbti o. Sotabam AeiBWALLA 
(1900) .... 10 a W.N. 806 

' Diemieeal of execution ease — Freeh 



attachment — Sale proclamation. — It cannot be laid 
•do¥na as a general proposition of law that, because 
an execution case hiw been dismissed by reason of no 
steps having been taken by the decree-holder to 
liring, within a certain time limited, the property 
to nle, the attachment already put upon it 
necessarily falls through. The question is one of 
Intention. Held, having regard to the scope of the 
order disndssing the previous application, that no 
iresh attachment is necessary before issuingasale 



EXBOXTTION OF 'DBCREE^-^eoneluded. 
proclamation. Oobikda Ckavdba Pal v, Dwabka 
Nath Pal axb othbbs (1906). 

LIi.B.83Calc666 

. Fraetie&^Froeedure-^Deeree upon a 



eompromiee for execution of a conveyance — ExC' 
cution of decree — SpeciJlcperformancC'^Whetem 
decree based upon a compromise directed that one 
party should execute a Jeohala in favour of another 
within a certain time after the date of the decree : 
Seld, that the proper course for the parties would 
be to proceed regularly as if a decree for specific 
performance was made. The procedure in such a 
case laid down. Habb Ebi8hva ^kuuxrk v. Pbita 
Nath Khaxbox (1905) . 10 C. W. TS. 345 

Application for attachment of dehte 



eaid to he due to judgment'dehtor — Denied of dehte 
hff alleged dehtore — Procedure. — Where a Court is 
asked in execution of a decree to attach debts alleged 
by the decree-holder to be due by third persons to 
the judgment-debtor, it is no business of the Court 
to determine in the first instance whether the debts 
are really due or not, or to refuse execution, if the 
parties alleged to be debtors to the judgment-debtor 
deny that thev are so. But after attachment the 
Court may eiwer sell tiie debts after giTing notice to 
the intending purchasers that the existence of some 
of them is denied by the alleged debtors, or may 
appoint a receiver to realize the debts by bringing 
suits against the debtors. Mahabaja of Bbitabbs 
V. Patbaj Kubwab (1905). 

I. Ii. B. 28 All. 262 

. Limitation Act (XV of 1S77J, Sch. 



11, Art. 179 — Decree granting an injunctionr-^ 
Civil Procedure Code, #. ;9^.— Article 179 of the 
second schedule to the Limitation Act, 1877, does 
not apply to an application asking the Court to 
enforce a decree granting an injunction to abstain 
from some particular act. All that the Court has to 
see is whether the party bound by the decree has had 
an opportunity (rf obeying the decree or in junction^ 
and has wilfully fuled to obey it. Ram Saran v. 
Chhatar Singh, 1. X. E. 23 All. 466, foUowed. 
Bhagwav Da8 v. Sukhdbi (1905). 

X KB. 28 All. 800 
Procedure — Poetponement of eale hg 



Aeeietant Collector^'Power of Ateietant Collector 
to cancel hie own order of postponement^^Clerical 
erroT'-^lrregularitu. — An application, purporting 
to be made by a decree-holder, was presented to an 
Assistant Collector on the day fixed by the latter 
for the sale of certain immoveable property. The 
applicant stated that the decretal money had been 
paid and asked for the postponement of the sale. 
The Astistant Collector thereupon granted the appli« 
cation and struck off the execution proceedings, but 
discovering his error immediately afterwards, can«* 
celled his order and held the auction a few hours 
later. Eeld, that the Assistant Collector could 
cancel his original order and that the subsequent sale 
was not thereby rendered illegal. Sged Tuffaeal 
Soeeein Khan v. Eaghu Nath Praead, 7 B. L. B. 
186, referred to. Wazib Ali v. Jabzi PbA8Ad 
(1906) • . I.II.B.28A1L 671 
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EXSCUTOB. 

See CiYiL PfiooBDTmit Codb. 
See HiNDV Law . 10 C. W. N. 666 
See LiiOTATiov Aor . 10 O, W, N. 874 
See Pbobatb akd ADimnsTBATiON Act, 



B. 8 . 

See Will 



10 O. 
IOC. 



W. JSf. 282 
W. TSl. 662 



EXECUTOB DE BON TOBT. 

See Adhlnistbatob Qbubbal's Act. 

EXECUTOB OF MAHOMEDAN WILI.. 
See Pbobatb . I. Ix. B. 88 Calo. 116 

EXECIJTOBa 

See Civil Pboobdfbb Codb (Act XIV 
OF 1882), 88. 7,63. 

I. Ii. B. 88 Calc. 657 

Act V of 1881, #. 92— Execution of 

decree -One of eeveral Joint deeree^holdere not 
competent to give a diecharge for the full amount 
of the decree — Executore. — Seld, that one out of 
•everal joint decree-holden is not competent 
to giye a valid diBcharge for the amount of the 
joint decree, and hit position in this respect is not 
affected hy the fact that he and his f ellow-deoree- 
holders are co^xecntors. Tamman Singh v. Lachmin 
KunwaH, I. L. B. 26 All. 318, and Moti Bam v. 
Mannu Fraead, J.} X. B, 26 All, 834, followed. 

LaOHKAIT DA8 v. CHATTTBBHXrj DA8 (1905). 

L Ii. B. 28 AIL 252 
EXECX7TOB7 CONTBACT. 

See AssiONMBKT , 10 C. W. N, 755 

EXTBADinON ACT (XV OF 1908). 

SB. 7 and S^ Power of Magistrate to 

hold to hail thepereon arreeted to appear before a 
tribunal in a Foreign State.-^There is no provision 
in the Criminal Procedure Code (Act V of 1898) or 
in the Extradition Act (XV of. 1908) authorising a 
Magistrate to hold a person to bail to appear before 
a tribunal in a State, to which the Extradition Act 
applies, unless the warrant is endorsed under the 
provisions of s. 8 of the Act. Balthabab v. 
EicPBBoB (1906) . . L Ii. B. 88 Calc. 1082 



r 

FAIiSE CHABGE. 

SeeCouvLAntT , I. Ii. B. 88 Cala 1 
See CBiMiirAL Pboobdubb Codb. 

Folioe^Deputg Magistrate— Order bg 



the District Magistrate sanctioning a prosecution 
-^Legalitg of order — Offence not brought to his 
notice in the eouree of a judicial proceeding-^ 
Criminal Procedure Code (Act V of 1898), s. 476 
—Where the petitioner laid a charge of mischief by 



FAIiSE CHABQE— eo«c;«ie(?^ 

fire at the thana> which, was reported to be false, and 
the District Magistrate, upon the receipt of a report 
to the same effect from a Deputy Magistrate, to 
Whom he had sent the matter for a judicial inquiry, 
paeeed the final order in the police report in these 
terms—" Enter false, s. 486> Penal Code. Prosecu- 
tion under s. 211, Penal Code, sanctioned. To 
Babu M. N. Mukerjee for tTSa\"Seld, that 
the order of the District Magistrate was made under 
s. 476 and not under s. 195 of tbe Criminal Proce- 
dure Code, and was bad as the matter of the false 
charge had not come before him in the course of a 
judicial proceeding. Semble, that, if the District 
Magistrate had made an inquiry into the truth or 
falsity of the charge, he might have had po we under 
8. 476 of the Code : or the Deputy Magistrate who 
held the inquiry, might have ordered the prosecution 
of the petitioner. Haibat Khak v. Empbbob (1905). 
I.Ii.B.88Caio.80 



FAIiBE EVIDENCE. 

. See Cbiminal Pbocbdubb Codb. 



FAMIXiY CUSTOM. 

See Hindu Law 
See Pbacticb • 



10 C. W. N. 825 
10 C. W. N. 280 



FIBHEBY. 

See Jalxab I. L. B. 88 Calc. 15 

See JoDTDBB OB Causbs of Action. 

I. Ii. B. 88 Calc. 601 
See Pbnal Codb. 



Jalkar — Non-tidal and non»navigable 

river — Gradual encroachment upon neighbouring 
estate — Bight of fishery oner portion encroaching 
— Begulation A I of 1825, s,4fcL 5.— Where a non- 
tidal and non-navigable river, which formerly fiowed 
through A*B estate, by gradual and imperceptible 
encroachment came to submerge a portion of an 
adjoining estate owned by B, Seld, that A did not 
thereby acquire the right of fishery over that portion 
of the river, which covered JB's estate. Foster v. 
Wright, L. B, 4 C. P. D. 438. explained. Lopez 
V. Muddan Mohan Thakur, 18 M, L A, 467, reUed 
on. Nabbndba Chandba Labibi v. SirBB8H 
Chabdba Lahibi (1906). 

10 C.W.N. 540 

Jalhar rights— Orant bg Government, 

presumption of— Bight of fishery bg prescription 
^^Fishing in navigable rtwr.— Though there may 
not be any express grant a right of fisl:^ in a navig- 
able river running through &nd permanently settled 
with the plaintiffs may still be presumed *i]l their 
favour, as included in the settlement, from a long 
continued user of such right JBari Doss Mai 
V. Mahomed JaJei, I. X. B, 11 Calc. 434, referred 
to. Sabat Chakdba Box v. Ealabah Malo 
a^OO) . I.Ii.B88Calo.l848 
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FOBECIiOBUBE. 

8i€ MOBTGAOB 



10 C.W.N. 778 



FOBEIGN JUBISDIOTION AND EX- 
TBADinON ACT. 

See Katiyb Statss . 10 C. W. N. 861 

FOKFEITUBB. 

lAtnd Itevenue Code (Bombay Aot V of 

1879J, et. B6,S7,1BS — Arrectre of cueestment — For- 
feiture by Oovemmemi — Mortyaye — LandinpoteeS' 
eion of the oeeupant — Re-grant hy Government to 
the occupant — Suit by mortyciyee to recover potees' 
eion — Equitiee arieing out of the conduct of the 
par<«««.'— Forfeiture oiidinarily Impliet the lo^s of a 
legal right by reason of some breach of obligation. 
When arrears of assessment are leried by sale, then 
s. 66 of the Land Bevenne Code (Bojabay Act V of 
1879) in pursuance of an obvious policy, empowers 
the Collector to sell " freed from all tenures, incum- 

brances and rights created by the occupant or 

any of his predecessors-in-title or in anywise sub- 
sisting against such occupants." Should tli^ Collector 
otherwise dispose of the occupancy, the section affords 
no such protection, and the ImA. relations must be 
determined by reference to the ordinary law. So 
judged, the effects of a forfeiture and the subse- 
quent acquisition of the forfeited property are sub- 
ject to the control of equities arisinsr oat of the con- 
duct of the parties. Balhrithna Vasudev v. 
Madhavrav N<irayan, I. L. B. 5 Bom. 78, followed. 
Aholak Bavbchaio) v. Dhondi (1906). 

I.i:i.B.80Bom.466 

FORGEBY. 

See PsVAL CoDB. 

fobmA pauperis. 

See Civil Pboobdubb Codb. 

IOC. W.N. 857 

FBAUD. 

See Admihistbation Bond. 

10 C. W. N. 673 

I.Ii. B. 38Calo.713 

See AssiGNMBKT . 10 C. W. N. 755 

See Civil Pboobditbb Codb. 

10 C. W. N. 288 
See CoNTBAOT . I. Ii. B. 83 Calo. 547 
See EviDBVOB. 
See EviDBNCB Act. 

10 C. W. N. 428 
See HiKDir Law — ^MAnrrBNAiroB. 

10 C. W. N. 1074 
See LiiOTATiOK. 
See Pbobatb . I. Ii. B. 88 Calo. 1001 

See BBS jfdioata. 

LIi. B.30Bom. 85 



"FRAXTD'^oneluded, 

Judgment obtained by perjury map be 

set aeide on the ground of fraud. — A suit will ue to 
set aside a judgment on the ground that it was 
obtiuned by fraud committed by the defendant upon 
the Court by committing deliberate perjury and by 
suppressing evidence. The law on this point is the 
same in India as in England. Vbiocatafpa Naiok 
V. SuflBA Naiok (1905) . I. Ii. B. 29 Mad. 179 

FBAUDUIiENT TBAN8FEB. 

/9««Bbnahi . . . IOC. W.N. 850 
See Bbhami Dbbds L I<. B^ 83 Calo. 967 
See Cbihinal Pboobdubb Codb. 

FXTBTHEB INQUIBT. 

Se9 Cbixinal Pboobdubb Codb. 

' Security for good behaviour — Dietrict 

Magietrate, power of, — A District Magistrate has 
no power under the law to order a ' further ' inquiry 
in a proceeding under s. 110 of the Code of Criminal 
Procedure after setting aside, on appeal, an order 
passed by a Subordinate Magistrate directing the 
accused to furnish security for good behaviour. 
Dayavath Taluqdab V, Ehpbbob (1905). 

L Ii. B. 33 Calo. 8 



GAMBLINQ. 



~ Bombay Prevention of Gambling Act 

(Bombay Act IV of 1887 J, e, I2^Gambling in a 
railway carriage — Through epecial train-^Publio 
place — Bailway track — Public having no right of 
ctcceee except paeeengers. — The accused were con* 
victed under s. 12 of the Bombay Prevention of 
Qambliiig Act (Bombay Act IV of 1887) as per- 
sons found playing for money in a railway carriage 
forming part of a through special train running 
between Poona and Bombay, while the train stopped 
for engine purposes only at the Beversing Statioa 
(on tl^ Bore Qhauts between Karjat and Khandala 
Stations) of the Great Indian Peninsula Bailway. 
Seld, reversing the conviction, that a railway 
carriage forming part of a through special train is 
not a public place under s. 12 of the Bombay Pre- 
vention of Oambling Act (Bombay Act IV of 1887). 
Ptfi* J B VEINS, C.Jl— The word "place" [in s. 12 
of the Bombay Prevention of Gambling Act 
(Bombay Act IV of 1887)] is, I think, qualified by the 
word " public " and having regard to its context 
and its iKMition in that context, it must, in my 
opinion, mean a place of the same general character 
as a road or thoroughfare ... I am unable to 
regard the railway carriage, in which the accused 
were, as possessing such characteriBtics of, or bearing 
such a general resemblance to a street or thoroughfare 
as to justify us in holding that it was a public place 
within the meazung of s. 12 of the Act, with which 
alone we are concerned. Per Busbbl, J. — ^The adjec- 
tive '* public *' [in s. 12 of the Bombay Prevention of 
(Ambling Aet (Bombay Act lY of 1887)] applies 
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QAMBUNO'-coneluded. 

to all the three nonnfl—«tree^ place or thoroughfare 
and it is dear that the railway line certainly cannot 
be deecrihed as a "pablio street or thoroughfare,'* 
inasmuch as it is not and cannot be used b^ the public 
in the same way as they are in the habit of using 
'* public streets '* and " thoroughfares." Emfbbob ». 
HiTflflBDf (1905) . . I. Ii. B. 80 Bom. 848 

GAMBIiINa ACT (BBNOAI. ACT II OP 
1867). 

B8. 4, 6 and 8 — Common gaming 

hou9e—Ev%dence^*'Credihle informai%on,"'^Held, 
that when a house is searched by the Police on in- 
formation that it is a common gaming house, the find- 
ing of instruments of gaming wiU be admissible 
evidence that the house is used as a common gaming 
house notwithstanding that the warrant, under which 
the search is conducted, is defective, though the find- 
ing of such articles may not be evidence to the extent 
mentioned in s. 6 of Bengal Act II of 1867. Held, 
also, that the words ''credible information " as used in 
s. 6 of Act II of 1867, have not the same meaning as 
«* credible evidence." The " credible information " 
there mentioned need not be in writing. Emfbbob 
V. Abdub Sahaj> (1906) . I. Xi. B. 28 AIL 210 

oeneslaim powbb of attobnet. 

See Civil Pbooedubb Codb. 

GHAT. 

See BVBNINO Qhat. 

OHATWALI TENUBEa 

See Right op Ocotjpahot. 

I. Ii. B. 88 Calc. 880 

GIFT. 

See Bbnami . . 10 C. W. N. 670 

See Hindu Law. 

I. L. B. 88 Calc. 28, 847 
18 C. W. N. 1 

See Mahombdak Law. 

10 C. W. N. 707 
See SuooBSSiON Aot. 

I. Ij. B. 80 BonL 600 

See Tbanspbb op Pbopebtt Act. 

IOC. W.N. 717 
See Ukdub Ivflvbbtob. 

I.Ii.B.88Calc.778 

Law of Native Staie-^Law in Briiieh 

India — Difference — Burden of proof—'Tnutee — 
Ceetui que trusi — Confidential relation, — It lies on 
him, who asserts it, to prove that the law of the 
Native State differs from the law in British India, 
and in the absence of such proof it must be held that 
uo difference exists except possibly so far as the law 
in British India rests on spedflc Acts of the Legis- 
lature. Persons standing in a confidential relation 



GIFT — eoncluded, 

towards others cannot entitle themselves to hold 
benefits, which those others may have conferred upon 
them, luilees they can shew to the satisfaction of the 
Court that the person, by whom the benefits have 
been conferred, had competent and independent 
advice in conferring theoL This applies to the case of 
a trustee and oeetni que trust, Vaugkton t. Noble, 
80 Beav, 84 at page 89, and Lilee v. Terry, 2 
Q. B. 679 at page 686, followed. BAOH17HATH v. 
Vabjivandas (1906) . L L. B. 80 Bom. 678 

Registration — Deed of gift of iwi- 



moveable property after death of the donor^— 
Eepreeentative of deceased douor^Transfer of 
PropeHy Act (IV of 1882J, ss. 4, 128—BegiS' 
tration Act fill of 1877 J, s. 35.— Where the widow 
of a deceased person, who had executed a deed of 
gift, was his representative, she would be his repre- 
sentative within the meaning of s. 85 of the B^s- 
tration Act, although she was also the donee under 
the deed, and would be qualified to admit the exe- 
cution' and so to render the registration of the deed 
proper and effectual. Fakran v. Kunhammed, J. 
Z. B. 28 Mad, 580, referred to. S. 128 of the 
Transfer of Property Act is, by virtue of s. 4 of 
the Act, to be read as supplemental to the Indian 
Begistration Act, and ^e expression "registered 
instrument," in s. 128 means an instrument regis- 
tered in accordance with the provisions of the Indian 
Begistration Act, aud not necessarily one registered 
by the donor himself. Nand Kishore Lai v. Suraj 
Prasad, I, L, B, 20 All. 392, A^moYed. Where 
a Hindu executed a deed of gift in favour of his 
wife and it was registered after his death on her 
adminion, she being his representative, ffeld^ that 
the deed was a registered instrument within the 
meaning of s. 123 of the Transfer of Property Act. 
Bbabatosh Banbbjbb o. Solbhah (1906). 

L Ii. B. 88 Calc 684 
a 0. IOC. W.N. 717 



CrOODB. 

See CONTBAOT 



L Ii. B. 88 Calc 647 



GBANT. 

See Caittokxbkt Pbopbbtt. 

I. If. B. 80 Bom. 187 

See ChOTA NaGPUB EirOUlCBBBBD 
ESTATBS AOT . 10 C. W. N. 149 

See Ebtoppbl . 10 C. W. N. 747 

See FiBHBBY, Bight of. 

I. L. B. 88 Calc 1848 

See Hindu Law . 10 C. W. N. 96 

See Lavdkobd and TbN4NT. 

IOC. W.N. 17, 426 

^^ Land acquired for a public purpose — 

Collector's award of compensation — Dispute 
between rival claimants — Elements of a good 
dedication made to the public — Exclusive and 
continuous user by the public with owner's 
hnowledgs — Burning ghat — Meaning of term 
< ghat '^Bengal Municipal Act (Bengal Act III 
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of 1864J, ##. SO, 87, 98, 254, 256, 847, MS— An 
excloshre and continnons infer by tiie pnblic with 
the owner's knowledge and aoqnieecence for the 
prescription period will raiM the presumption of a 
grant or dedication to the pnblic. Be»iemer ▼, 
Jenkins, 56 Am. 8p. Sep, 26 / Kennedy y. C»m- 
herland, 57 Am, Sep. 846, and Soyee v. Kalhan,gh, 
28 Am, Sep, 464, refen^ to. Where a dedication 
is implied only, the question may arise whether the 
dedication was of the entise ownership of the land 
or merely of the right of user. Orogan y. JZay- 
ward, 4 Fed. Sep. 161, Bnehnell v. Scott, 94 
Am. Dee. 555, referred to. To constitute a valid 
dedication it is not essential that the legal title 
should pads from the owner. New Orleans y. 
UnUed States, lO Peters 662, 712, referred to. It 
is not consistent with an efPeotual dedication that 
the owner should continue ts make any and all uses 
of the land, which do not interfere with the uses, 
for which it is dedicated. State y. Trash, 27 Am, 
Dec. 554, the Vestry of St. Mary Newiitgton y. 
Jacobs, L. S. 7 B. B. 47, Jaggamoni Dasi v. Nil* 
moni Qhosal, I. L. S. 9 Cale. 75, referred to. One 
of the essential elements of a good dedication is that 
it ii made to the public, tlmt it be irrevocable, 
and the land be for ever dedicated for the designated 
public use. Dawes v. Hawkins, 8 C. B. N. S. 848, 
San Francisco r. Cananan, 42 Calif. ^^^» referred 
to. Land dedicated for cemeteries, if subsequently 
abandoned, will revert to the dedicator or his heirs. 
Camphsll V. City of Kansas, 10 X. 22. A. 598, 
New Ark v. Watson, 94 L. S. A. 84S, Board of 
Commissioners v. Young, 8 C, C. A. 27 : L. C. 59 
Fed. Sep. 96, Board of Education v. Bdson, 98 
Am. Dec. 114, Quinn v. Lt^them, App. Cas, 495, 
506, referred to. Manmatha Nath Mitter v. Secrc' 
taru of State for India in Council, I. L. S. 25 
Calc. 194 : s.c. L, S, 24 I. A. 177, distinguished. 
The following English cases are authorities on the 
qnestion of the principle of valuation of land subject 
to restrictions to use. Hilcoat v. Archbishop of 
Canterbury, 10 C. B. 327. Stehbxng v. Metropoli- 
tan Board of Works, L. S. 6 Q. B. 87, City 
and Somth Sailway Co. v. St. Mary Woolnoth, 
18 T. L.B,612i S.C.19T.L. S. 868, The fol- 
lowing BngUsh cases were referred to where the 
question raised was as to the principle upon which 
compensation, when awarded for land, subject to 
restriction as to use, had to be apportioned amongst 
persons interested in the property. Campbell v. 
Mayor and Corporation of Liverpool, L. S. 9 
Eq. 579, Em parte Sector of Liverpool, L. 22. 11 
Eq. 15, and Ex parte Sector of St. Martin's, 
Birmingham. L. S. 11 Eq. 28. Under s. 80 of the 
Bengal Municipal Act the term 'ghat* does not 
include a burning ground. Chair n^ an of the 
Naihatu Municipality v. Kishory Lai Goswami, 
L L. S. 18 Cale. \171, Modhu Sudan Kundu v. 
Promoda Nath Soy, I. L. S. 20 Calc. 782, re* 
ferred to. CoAixtifAir of thb Howbah Mvkz- 
oiFALiTT V. Ehbtba Ebzshna Mittbb (1906 . 

L Ii. B. 88 Calc 1280 
8.0. 10 C. W. N. 1044 



QUANT-^coneluded . 

such person. — Where a deed of grant to a widow 
recites that she has no other heirs than her dan^ter, 
and that the lands shall belong to snch daughter at 
her death, the grant is not to be construed as a grant 
to the widow and her daughter. The grant is absolute 
and to the widow alone, the daaRhter taking no 
interest under it. Bbvoasajct Kaikbv v. 
Gakgauical (1906) . I. L. B. 28 Mad. 800 



GBAITFOB. 

See ESTOPPSL. 

GUARDIAN AND MINOB. 

See Civil Pboobdvbb Codi. 

See Eixi>TS Lkw . , 10 O. W, N. 1 

• Contract for sale by guardian of minor 

— Subsequent sale to third party Sanction of 
District Judge-- Sale, void or voidable — Speeijio 
performance.—h certificated guardian of certain 
minors contracted to sell their property to the plain- 
tiff for a consideration of B2I7, of which fiSO 
was to be paid in cash and 'the balance of BI87 
was to redeem a mortgage upon the property exe- 
cuted by the Uiie father of the minors in favour of the 
plaintiff. The guardian undertook to obtain the 
sanction of the District Judge to the transaction. 
She afterwards fraudulently conveyed the property 
by registered deed to her reUtive the defendant 
No. 1, who was fully aware of the previous contract 
with the plaintiff. Seld, that the sale to the 
plaintiff was not ipso facto void, but only voidable 
at the instance of any person affected thereby. 
That the plaintiff became entitled to obtidn specific 
performance when, by findingthst the sale to him 
was for the minors' benefit^ the District Judge in 
effect sanctioned the sale. Etwabia v. Chansba 
Nath Mfkhbbjbb (1906) . 10 C. W. iT. 768 

Guardian and minor — Arbitration 

Authority of guardian to agree to a reference to 
arbitration on behalf of a minor. — Semble that 
s. 462 of the Code of Civil Procedore does not apply 
to proceedings under Chapter XXX VII of the Code. 
A minor party therefore will be bound by the con^ 
sent of his guardian to refer the matters in dispute 
to arbitration, if thero is no fraud or gross neglio 
gence, although the Court has not under the provi- 
sions of s. 462 sanctioned the agreement to refer. 
Sheo Nath Saran v. Sukh Lai Singh, J. L, S. 27 
Calc. 229, hn^ Chengal Seddi v. Venkata Seddi, 
I. L. S. 12 Mad. 483, followed. Habdbo Sabai 
V. Gaubi Shankbb (1^6) . 1. L. B, 28 AIL 85 



Grant, Construction of-^Msntion of a 

person as heir of grantee confers no interest on 



GDABDIAN AD LITEM. 

See CiYUi Pbocbdubb Cosb. 

Guardian ad litem — Frocedur^^^Ap^ 

pointment of guardian ad litem invalid-^Fffect 
of invalidity on decree passed against minor 
defendant.—ThB proyisions of s. 448 of the Code of 
Civil Procedure as to the appointment of a guardian 
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aUABDIAN AD JJTIiML- concluded. 

ad litem for a minor defendant are imperatiye 
and where thoM proviiions are not mbstantially 
complied with, the minor ii not properly repreaented, 
and any decree, which may be passed againat him» ia a 
nullity. Khirajwal t. Daim, L, B. 82 I. A. 26, 
followed. Walian v. Banke Behari Prasad 
Singh, I. X. E. SO Calc. 1021, distinguished. 
HAVXTMAjr Pbasad V, Muhammad Ishaq (I§05). 

L Ii. B. 28 AIL 137 

Invettment by gnardiang of minor'f 



property — "Principles governing investment hg 
guardiams^Indian Trusts Act (II of 1862J» 
g, j80.— Guardians are in a fiduciary position and 
the Court should be guided by the nUes embodied in 
the Trusts Act in sanctioning changes in the inrest- 
ment of a minor's property. The duty of guardians 
is primarily to preserve and not to add to the pro- 
perty of the minor. Where it was sought to invest 
monies belonging to a minor in the purchase of lands 
deriving their income from buildings erected thereon. 
Held, that the proposed investment not being one 
which trustees would be authorised to make, the 
Court must withhold its sanction. Learoyd v. 
Whiteley, 12 App. Cas. 727, 739, followed and 
applied. In bb Cassumali (1906). 

L K B. 80 Bom. 531 

aUABDIAN AND WABD8 ACT (VIII 
OF 1880). 



17. 



See Act XXI of 1850, 8. 1. 
- 8. Vl-^aste Disabilities Bemoval Act, 



s. 1 — Hindu Lata — Gu€brdian and minor — Bight of 
Hindu mother to be guardian of her infant 
daughter. — In the absence of any special reason to 
the contrary a Hindu mother has a better right to 
the guardianship of her infant daughter than the 
infant's paternal grandfather, and this right is not 
taken away by the fact that the mother has been 
outcasted. Kanahi Bam v. Biddya Bam, I, X. jS. 
1 All. 549, followed Kaulbsba v. Jobai Easaitn- 
SHAK (1905) • . I. Ii. B. 28 AIL 288 

8. 80— If i»or* Act (XL of 1S68J, 



s. 18 — Guardian and minor — Lease by guar* 
dian in excess of his powers— Sale of leased 
property by minor on attaining majority — Suit 
by purchaser Jor possession — Limitation — 
Limitation Act CXV of 18ff7)t Sch. II, 
Art, Pi.— The certificated gu^dian of a minor 
granted, without previously obtaining the permission 
of the Court, a perpetual lease of certain immove- 
able property forming part of the minor's estate 
on the 28th March 1890. The minor came of age 
on the 7th of December 1901, and on 21st October 
1902, sold the property, the subject of the lease 
mentioned above. On the 22nd of July 1903, the 
purchaser sued for possession of the property pur- 
chased by him, asking for cancellation of the lease, 
if necessary. Held, that it was not necessary for 
the plaintiff to ask for cancellation of the lease as 
a condition precedent to his obtaining a decree for 



QUABDIAN AKD WABD8 ACT (VIII 
OF IB&Oy-^onoluded. 

possession, and that the suit was Inot barred by 
limitation. Mauji Bam v. Tara Singh, I. L. B. 
3 AIL 862, OirraJ Baksh v. Kazi Hamid AH, 
J. X. B, 9 All, 840, Bamausar Pandey t. Baghu" 
bar Jati, J. X. B, 6 AIL 490, and Unni v. Kuncht 
Am/ma, J. L, B, 14 Mad, 26, referred to by Bahbbj^ 
jr. Abdul Bahman v. Sttkedatal SnroH (1908).' 

I. Ii. B. 88 All. 80 

88. 84, 86, 88 and 87— Iftfior— 



Guardian ^^ Administration bond passed to Judgo 
—Befusal of the Judge to assign — Appeal, — Ko 
appeal lies from an order passed by tiie District 
Judge under s. 85 of the Guardian and Wards 
Act (VllI of 1890) declining to assign the bond. 
A bond under s. 84 of the Guardian and Wards Act 
(YIU of 1890) is to be given to the Judge of the 
Court to enure for the benefit of the Judge for the 
time being, with or without sureties, as may be 
prescribed, engaging duly to account for what the 
guardian may receive in respect of the property of 
the ward. There is nothing in the section or in the 
form, as given in the schedule of the High Court 
Circular Orders, which suggests that the bond ceases 
to operate either on the death of the guardian or 
of the ward or on the cesser or otherwise of the 
guardianship, so that a right of suit would still 
continue notwithstanding the happening of these 
events. The District Judge can in his discretion 
under such circumstancea assign such a bond to a 
proper person. Gahfat v, Akka (1906). 

LIi.B.80Bom.l84 

88. 89 and 52 — Minors — Guardian 



of person — Guardian of property— Minor having 
proprietary interest with adults in Joint family — 
Joint family comprising all minors — Guardian- 
ship liable to cease as soon as there is an adult 
person, — A guardian of the property cannot be 
appointed for a minor, whose only proprietary in- 
terest is as co-paroener with adults in a joint nunily 
property. This principle does not apply when all 
the co-parceners are minora and a g^uardian of the 
property is appointed for the whole number. Xta- 
gangowda v. Gangabai, P, J. p^ 621, followed. 
As soon as there is an adult co-parcener, any 
guardianship of the property prevbusly con- 
stituted either ceases or is liable to cease. An order 
appointing a guardian of the property of niinor 
co-parceners, who exclusively constitute the joint 
family, should reserve liberty to any minor on 
attaining majority to apply for the removal of the 
guardian of the property or restrictions of his power 
under s. 62 of the Guardian and Wards Act (VIII 
of 1890). BiKDAJi V, Mathttbabai (1905). 

I. Ii. B. 80 Bom. 162 

aUJABAT TAIiUKDABS* ACT (BOM- 
BAY ACT VI OP 1888). 

88. 10, 11, 18 and n—Taluhdari 

Settlement Officer -Decision^ Appeal-Second ap^ 
peal — Subsequent suit in a Court of competent 
juriediction^Bes judicata.-'^TiMiA proceoliaga, 
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GUJABAT TAIiXTKDARCP ACT (BOM- 
BAY ACT VI OP laBBh-comeludei. 

which had ariien out of an application to the lUnk* 
dari Settlement officer nnder g. 11 of the Gujarat 
Talukdan* Act (Bomhay Act YI of 1S88) went up 
to the High Court in second appeal. Suheequently 
the eame question haying arisen between the same 
parties in a regular suit in a Court of competent 
jurisdiction. Seld, that the question was not re» 
Judicata, A Talukdari Settlement officer is not a 
Court of jurisdiction competent to try the suit. He 
is an administratiYe officer according to the machi- 
nery prescribed by the Bombay Legislature. "In 
considering the competency of a Court for the pur- 
pose of deciding on a question of res judicata " the 
Court ** must look to the powers of the Court in 
which the suit was instituted, and not to the powers 
of the Court by which that suit was decided on 
appeal." Toponidhee Dhirj CHr Chosain v. Sree^ 
putty Sahanee, 7. L, S, 6 Calo, 832, 838, followed. 
MaLTTBHAI v. ScrBBANGJI (1905). 

L Ii. B. 80 Bom. 220 



OUBAV SEBVICE. 

See Stbidhav . 



I. Ii. B. 80 Bom. 228 



HANAFI SJTNNIB. 

See Mahohsdan Law. 

HEIBS. 

See Hursu Law. 

HIGH COUBT. 

See CrviL PBOOiDimB Codb. 

See Lettbbs Patbnt pob Bombat High 
COTJBT, CL. 18 . 10 C. W, N. 185 
Se9 Limitation Act, Sch. II, Aet. 179. 

- 10 C. W. N. 28 
See PossBSSiOK. 

I. Ii. B. 88 Calo. 487 
See Pbacticb . I. L. B. 80 Bom. 477 
See Small Causb Covbt Aot. 

I. L. a 80 Bom. 147 

HIGH COUBT BEVI8ION Sl/0 MOTIT. 
See Civil Pboobdfbb Code. 

10 C. W. N. 808 

HIGH COUBT BXTIiEB. 

See Adtocatb Qbhebal. 

I. Ii. B. 80 Bom. 474 



HIGH COXTBT RWUEB-^oneluded. 

Itule 361^8uU against aftrm^Addi- 

txon of the names of partners constituting the firm 
---Practice and procedure ^Jurisdiction of the 
Court to entertain suit^Letters Patent, clause 12, 
—Rule 881 of the Bules and Forms of the Bombay 
High Court does not extend the jurisdiction of the 
Court: it merely sanctions the use of the firm's 
name as a convenient description of its several 
members and exempts a plaintiff from the obligation 
of setting forth their names at length. Shaw Wal- 
lace k Co. r. QOBDHANDAB (1906). 

L L. B. 80 Bom. 864 

HIGHWAY. 

See Poet Commmsionbbs' Aot (Bengal 
Aot V oB 1870), as. 6, 6, 81, 88, 89. 
-^ L Ii. B. 88 Calo. 1248 

HINDU FAMILY. 

See HnrDir Law. 

I, Ii. B. 88 Calc. 607 

HINDU LAW. 

1. ADOPTioir. 

2. AUBVATIOK. 

8. Babuana Qbant. 
4. Chabitablb Tbusts. 
6. Damdufat. 

6. Dayabhaga. 

7. Dbbts. 

8. Debuttbb Pbopbbtt. 

9. Ekdowmbitt. 

10. Ezeotttob. 

11. Gift. 

12. IlTHEBITANCE. 

13. Joint Family. 

14. Maintbnahob. 

15. Mabmazatayam. 

16. Mabbiage. 

17. Mitakshaba. 

18. Pabtition. 

19. Betebsionaby Bight. 

20. Sefabate Pbopbbty. 

21. Sbbbait. 

22. Stbidhav. 
28. Succession. 

24. Widow. 

25. Will. 

-SeeADvocATB . I. L. B. 88 Calc. 161 

See Cutchi Mbmons. 

See Evidence Act Q of 1872), s. 90. 

I. L. B. 88 Calc. 571 
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HINDU liAW— continued. 

Set Pbactice L L. B. 30 Bom. 477 

See Fbobatb and Adjjinistbation Act, 

8. 60 . 10 O. W. N. 955 

See Stbidhan I. Ii. B. 80 Bom. 229 
See Sfccbssion Act 10 C. W. N. 695 
See Wajib-tti-abz , 10 C. W. N. 780 

1. ADOPTION. 

• Adoption — Receipt of consideration 

hy natural father for giving in adoption d^es not 
maJee the adoption invalid. — ^Where a boy, being a 
fit subject for adoption in the Dattaka form, is given 
And accepted, with the proper ceremonies for such 
adoption, by persons respectively competent to give 
and accept him, he acquires the status of an adopted 
Bon. The receipt of money by the natural father in 
■coisideration of giving his son and the payment of 
such by the adoptive father, though illegal and 
opposed to public policy, do not make the adoption 
invalid, as the gift and acceptance of the boy is a 
distinct transaction clearly separable from the 
illegal agreement and payment. Such payment has 
not the effect of converting the adoption into an 
'affiliation by sale,' a form now obsolete. Manjaneer 
puthiran is synonymous with Oattaka son. Bhatha 
Ealidat Singh v. Indar Kunwar, I. L. E. 16 Calc. 
666, followed. Mfeugappa Chetti r. Nagappa 
Chetti(1905) . I. Ii. B. 29 Mad. 161 

. Character ofdescendihilitg not affected 

hy forfeiture and regrant to heirs — Adoption — 
Authority given jointly to two widows to adopt 
valid and can be exercised hy one after the death 
of the other — Adoption made under coercion only 
voidable — Adoption does not divest an adopted son 
of joint property, of which he had become sole and 
absolute owner, — ^The question whether an estate is 
subject to the ordinary Hindu Law of succession or 
descends according to the rule of primogeniture must 
be decided in each case according to the evidence 
g^ven in it. Srimantu Raja Yarlagadda Malli- 
Jearjuna v. Srimantu Raja Yarlagadda Durga, ' 
i. R. 17 I. A. 134 at p. 144, referred to and 
followed. Where an estate acquired by s^Ie or , 
forfeiture by Government is regranted to the heirs of 
the former owner without expressing any intention , 
to interfere with the quality of the estate in regard 
to its descendibility, such regrant does not aifect that 
quality of the estate, although it would be self- i 
acquired property in the hands of the grantee and | 
would devolve as such : Held, on the evidence and < 
the previous history of the Nidadavole estate that { 
such estate was partible according to the ordinary 
Hindu Law applicable to co-parcennry property. 
An auth Titv to adopt given to two widows jointly 
is not invalid and may be exercised by one after the | 
death of the other. An adoption made under coer- 
cion is not void, but voidable and wiil be valid, if \ 
ratified subsequently, if no one's interest is prejudi- 
cially affected by such ratification before it is made. 
The adoption into another family of the only surviv- 
ing member of a joint family, in whom the family 



HINDU liAW-^continued, 

1. ADOPTION— co»ftmttf(f. 

estate has vested solely and absolutely does not, in 
law, operate to divest him of his rights in such 
estate. Venkata Nakasimha Appa Row v. 
Rangatta Appa Row and others (1905). 

I. !<. R. 29 Mad. 487 

Adoption by tcidow under husband's 

authority — Second adoption, validity of— -Restric- 
tions to widow's power — Intention — Spiritual 
benejit how secured — Continuation of line — Law 
in Madras, Bombay and Bengal, — ^A Madras 
Brahmin died intestate and without issue, leaving his 
widow authority to adopt. He placed no specific 
limitation on the power to adopts his object being to 
secure spiritual benefit to himself, and to continue 
his line. The first child adopted by the widow 
having died when little more than two years of age : 
Seld, that the widow's authority to adopt was not 
exhausted by the first adoption and the adoption of a 
second boy after the first died was valid. Gournath 
Chowdhry v. Arnopoorna Chowdrain, S, D. A. for 
1852, 332, adversely commented on and not followed. 
The main factor for consideration in these cases is 
the intention of the husband. Any special instruc- 
tions, which he may give for the guidance of his 
widow, must be strictly followed. Where no such 
instructions have been given, but a general intention 
has been expressed to be represented by a son, effect 
should, if possible, be given to that intention. The 
Ramnad case, 12 Moo, I, A, 308 at p. 443, 
referred to as indicating limitations to the applica- 
tion of the above rule. Surendra Nandan v. 
Sailaja Kanta Das Mahapatra, I, L, R, 18 Calc. 
385, and the judgment of Mitteb, J., in Ram 
Soondur Singh v. Surbanee Dassee, 22 IF. R, 121, 
approved. Kakkepalli Sustanabayaka v, 

PfCHA VBNKATAEAMAyA (1906). 

10 C. W. N". 921 

B.C. Ii. B. 33 I. A. 145 

I.Ii.B.29Mad.382 



— ■ Adoption — Authority to adopt — Power 

of Hindu widow acting on authority from her hus- 
band — Evidence as to giving authority and cizrry- 
ing out its directions. — All the Schools of Hindu 
Law recognise the right of the widow to adopt a sou 
to her husband with his assent, which may be given 
either orally or in writing, and when given must be 
strictly pursued. The widow cannot be compelled to 
act upon such authority, unless and until she chooses 
to do so ; and in the absence of express direction to 
the contrary there is no limit to the time within 
which she may exercise the power conferred upon ker. 
In this case it was held on the evidence that the 
authority to adopt a son had been given, and its 
directions had b«9n strictly pursued, the judgment of 
the High Court being affirmed. Mittaeaddi Lal r. 
KuNDAN Lal (1905) . . I.Ii.B.28AU.877 
'8.0. Ii. B. 83 I. A. 65 

Adoption — Cuttom — Purbia Kurmis, 

--Held, that tbe Purbia Kurmis, calling themselves 
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1. ADOPTION— cojic/iMferf. 

Purbia Chftttrii, do not really belong to the regener- 
ate clasies and, therefore, the adoption by a member 
of thif caste of the grandson of nis father's sister is 
not invalid as being within the prohibited degrees of 
relationship. Jiwan Lal v. Kkllu Mal (1905). 

I.Ii.It.28AlL170 

Adoption^ Content of $aptndas ob- 

tained by false representation*^ Held, that a 
widow wno Isils to prove her husband's authority to 
adopt, cannot support its validity by consent given 
by her husband's snpindas on her representation that 
by so doing they were ratifyiog the husband's au- 
thority. JONHALAOADPA VeKEAMMA V. JON- 
VALAOADDA SlTBBAHMAKIAH (1905) . 

Ii. B. 84 I. A. 22 
8.C. L 1j. B. 80 Mad. 60 

2. ALIENATION. 

. Alienation by Hindu widow^'LimitO' 

tion—Suit by reversioner for possession — Limita- 
tion Act (XV of 1877), Arts, 91, i4i.— Where a 
reversioner sued to recover certain propertv, which 
had been alienated by a Hindu widow, Uib alienation 
having been made by deeds of sale^ on the ground 
that £ey were made without legal necessity. Held, 
that as the sale-deeds were not supported by necessity 
and the reversioner not having elected to assent to 
them, it was not necessary to set them aside, and the 
suit was governed by Art. 14, and not by Art. 91 of 
the Limitotion Act. Bijoy Oopal Mukerj'i v. 
Nil Eatan Mukerji, I. L, E. BO Calc. 990, Modhu 
Sudan Sinyh v. Eooke, Z. L. E. 26 Calc. 1, and 
Nartnada Debi v. Shoshibhusan Bit, 8 C, W. N. 
802, referred to. Habihab Ojha v. Dasabathi 
Mi8BA(1905) . . I. Ii. B. 88 Calo. 257 

8. 6ABUANA QBANT. 

. Babuanayrant — Alienability — Hindu 

Law MitaJcshara — Babuana property, if ances^ 
tral in the yrantee*s hand — Interest cf oo'paroener, 
attached brfors death — Claim— Eelease from 
attachment — Eiyht of decree^holder to follow pro- 
perty—Civil Procedure Code (Act XIV of 1882), 
#. 280— l?s^/artMi7.— Property granted as babuana 
in accordance with the kulachar of the Durbhanga 
Baj to junior members of the family for their 
maintenance is alienable^ subject only to the ultimate 
claim of the grantor as reversioner on the extinction 
of the grantee's descendants in the male line. 
Eameshwar Sinyh v. Jibendar Sinyh, 9 C. W, N. 
567 1 sx. I, L. E. 82 Calc. €88, followed. Such 
property is ancestral property in the hands of the 
grantee and a son of the grantee acquires an 
interest in it at his birth. v\hen the undivided 
property of a joint Mitakshara family was attached 
m execution of a decree against a co-parcener, the 
fact that the property was, before the judgment- 
debtor's deaths provisionally released from attach- 
ment under s. 280» Civil Procedure Code» does not 
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8. BABUANA QBANT— r<mc/i«ltfcr. 

prevent the decree-holder from working out his rig^t» 
acquired by virtue of the attachment, if subsequently 
to the judgment-debtor's death the order undor 
s. 280, Civil Procedure Code, is set aside in a regular 
suit. Suraj Bunsi Koer v. Sheo Prosad Singh, 
L, E.6 1, A. 88 1 Bonomali Eoy v. Frosunno Nara* 
van Chowdhry, 7. X. E. 23 Calc, 829, relied on. 
BAK Chakdba Mabwabi v. Mitdbbbwab Sxvgh 
(1906) .... 10 C.W.N. 978 

B.C. I. Ii. B. 88 Calc. 1158 



4. CHARITABLE TBUSTS. 



' Charitable trusts, when colourable^-' 

Limitation Act (XV of 1877 J, Art. 91^Laehes~- 
Undue influence, deed executed under — Fiduciary 
relation, deed between persons standing in — Letter* 
Patent, cL 86. — A deed of trust can be held to bo 
nominal only, when no charity or trust is brought 
into existence, when there is no proof of the appli- 
cation of the alleged endowments for the maintenance 
thereof, and the whole conduct of the parties is 
inconsistent with the hypotbens of a genuine trust 
Per Sib 8. Subbahmania Attab, Offy. C. J.— The 
provisions in a trust deed denying to the public any 
interest in the charities and authorising the change 
of the trust property are not inconsistent with t£e 
creation of a valid trust; and even if they were» 
they would be only invalid conditions annexed to a 
valid trust. The doctrine that Courts will resard 
with jealousy transactions between persons standing 
in the fiduciary relation of parent and child will not 
apply when no advantage is secured to the former at 
the expense of the latter, and where the properties 
are already impressed with the trust, the appoint- 
ment of tl^ fother as sole trustee is no such advan* 
tage as such a right exists under the Hindu Law. 
Purappavanalinyam Chetti v. Nullasivan Chetti, 
1 M. H C. 415. A party, who has not sued within 
the period prescribed by Art. 91, Sch. II of the 
Limitation Act, to set aside an instrament on the 
ground of undue influence cannot be heard in deroga- 
tion of the rights created by it. KanJci Kunwar v. 
Ajit Singh, L L. J2. 15 Calc. 58, followed. One of 
two executants of a deed cannot, after the death of 
the other, set up the undue influence exercised by 
that other to defeat the rights of beneficiaries under 
the deed, when he had ample opportunities to do so 
in the lifetime of the otha>» and when, if he had 
done BO, the other party would have had bgal power 
to carry out his intentions in favour of the benefi- 
ciaries by other means. Per Sanbaban Naib, J. — 
The provision that the public shall have no interest 
in the trust converts it into a pdvate trust, if any 
trust is created, which can be pat an end to at any 
time ; and the right to change the pre perties and to 
exclude or withdraw them as conferred by the deed 
implies a power not to create h trust so far as any or 
all of such properties are concerned. The above are 
not simply invalid provisions annexed to a valid trusty 
but rather negative the c* cation of any valid irre- 
vocable trust at all. Where the author of an alleged 
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4. .CHARITABLE TRUSTS-^oneluded. 

trust inteoded to create a trust only enforceable 
after his death, reserving power to himself to dispose 
of the properties, such trust cannot, after his death, 
be enforced at the instance of a volunteer even so far 
as the properties as he may not have disposed of are 
concerned A trust will be void, if the subject of it 
is uncertain, as when it is to attach to surh proper- 
ties as the author should not dispose of during his 
life. The doctrine applied by Courts of Equity in 
regard to transactions between persons standing in 
the fiduciary relation of father and child will apply 
even when the father takes onlj as trustee. The 
ground of interference in such cases is not any 
benefit derived by the father, but the presumption 
that the son wa« not a free agent The rule will 
apply when the person claiminjr is a volunteer with 
notice of the confidenti>tl relation ; aud the burden 
will be on such person to show that the son under- 
stood the terms and did form an Independent opinion 
oa the matter. Recitals in the deed calculated to 
produce irresistible moral pressure, as the alleged 
wishes of Hiicestors, etc., will be evidence of an 
improper exercise of parental influence, when such 
recitals are not true. Bif Court — S. 575 of the 
Code of Civil Procedure does not apply in the case 
of appeals under cl. 15 of the Letters Patent 
from judgments of the High Court in the exercise of 
its Orig'ual Jurimliction. Under cl. 88 of the 
Letters Patent, where the Judges are equally divided 
in opinion, the judgment of the Senior Judge will 
prevaiL Eoop Lavl v. Lakshih Dosb (1905). 

I. L. B. 29 Mad. 1 

6. DAMDUPAT. 

— — Intereit^'Damdupat — ItUerest accrued 

due not affected hif the rule of damdupat, — Plain- 
tiff advanced B7i4 to the defendant The whole 
of this sum nras repaid by the defendant The plain- 
tiff then sued to recover R33-9-2, being the amount 
of interest over the amount from the date of the loan 
to the date of its repayment The defendant raised 
the plea of damdupat, alleging that no sum was due 
as principal at the date of suit, so none could be 
recovered by way of interest Held, that the claim 
should be allowed ; since the rule of damdupat had no 
Implication to a right that has already accrued. The 
rule of damdupat does not divest rights that have 
accrued; it merely limits acoruing rights. A suit 
against a Hindu debtor for interest actually and 
legally accrued is not barred merely because the 
principal sum lent has been paid off Kussbbwakji 
V. Laxman (1906) L Ii. lU 80 Bom. 462 



6. DATA6HAQA. 

. Dayahhaga — Suceeeeion - Stridhan of 

childleee married woman — Ayantuha — Piiridatta 
— Anwadheya — Mother or husband, preferential 
heir. — ^Where a father granted to a msrried 
daughter a mourasi and mukurari lease of lands, 
reserving an annual rent of Bl, — Meld, that the 
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6. DAYABRkQA-^oncluded. 

interest conveyed to the daughter was her 
Anwadhetfa AyantuJca Hridhan, within the mean- 
ing of the Dayabhaga. On her death her mothor 
was entitled to succeed to the property in preference 
to her husband. The rule of succession under the 
Dayabhaga law in regard to the pitridatta Ay a n^ 
tuka air%dhan property of a childless married woman 
discussed. Jadoo Nath Sircar v. Baeeant Kumar 
Chowdhury, 11 B, L. S, 286 i a.c, 19 W. i- 
J364; Hurry Mohan Shaha v. Shonatun Shaha, 
I. L, B, 1 Calc. 275 ; and Qopal Chandra Pal t. 
Ram Chandra Pramanik, I. L. S. 23 Calc, 811, 
referred to. Bak Gopal Bhattaohabjbb v. 
Nauatan Chuitdbb Bavdapadhta (1905). 

10 C. W. N. 610 
8.0. 1. Ij. B. 33 Calo. 816 

.Self 'acquisition — Dayahhaga — Father^e 

right in property acquired by eon — Ameegtral pro* 
perty — Father's right to eject son from ancestral 
property — Improvement by son, effect of — Injunc* 
tion — Decree — Form of decree — Inju notion — Estop* 
pel by conduct. — Under the Hindu law, as expounded 
in the Dayabhaga, the father always takes a double 
share in acquisitions made by a son ; if they have 
been made by the use of joint funds the father and 
the acquirer take two shares each and the rest of the 
brothers one share each ; but if made without the nse 
of joint funds the acquisitions are divided half and 
half between the father and the son; a father claim- 
ing a share of property acquired by his son is not 
bound to allow the son any share of the ancestral pro- 
perty in his hands. Where the defendant had made 
improvements and substantial additions to ancestral 
buildings standing on ancestral land belonging to his 
father, the plaintiff : Held, that, even if the improve- 
ments and additions were effected under circumstances, 
which e&titled the son to their value and to a charge 
upon the land to the extent of such value, the plaintiff 
would be under no lethal obligation to pay for them 
as a condition precedent to a decree for recovery of 
possession and that he would be entitled to a decree 
for ejectment. Held, further, that the defendant 
having trespassed upon plaintiffs property and haviufr 
habit^Bklly molested him and destroyed the peace of 
his family, the plaintiff was <>ntitled to an injunction 
restraining the defendant from entering upon any 
portion of the property without his consent. Water* 
house V. Waterhouse, 22 Times L, Bep. 195, no3 
followed. Where the defendant was fully aware that 
the land, ui>on which he expended his money, was the 
property of the plaintiff, the latter would not be 
est4»p^ from asserting his legal rights. Where, in 
a suit for ejectment from aud inju ctiou to restrain 
the defendant from entering upon property, the 
question of title to the property was only indirectly 
in issue, the injunction, which was granted* waa 
directed to remain in force only, until t& defendant 
obtained, if he could, a decree for possessbn of tho 
property either in in hole or in part. Dhabma Da& 

KVVDVV. AlCITLTADHAN EuKDIT (1906 . 

I. Ii. It 88 Calo. 1119 
• 8.0. IOC. W. IT. 766 
03 
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7. DEBT3. 

Liability of son for father*9 debt — 

■ Sale or mortgage by father binding onlg when 
there ie a debt existing prior to the sale or tnort' 
gage.^^A sale or mortgage of joint family property 
by a father is binding on the son's share only, when 
there is an antecedent debt, i,e., a debt existing prior 
to and independently of the sale or mortgage. Where 
the debt is incurred at the time of sale or mortgage 
it is not an antecedent debt within the meaning of 
those words as used in the judgment of the Pnvy 
Council in Suraj Bunei Koery. Sheo Per sad, I, 
It. J2. 6 Cole. 14Bi Chidambara Mudaliar v. 
Koothaperumal, L L, S. 27 Mad. 826, dissented 
from i Sami Aygangar v. Ponn€immal, I, L. B. 21 
Mad, 28, approved. Venkatabaicanaya Pantttltt 
V, Vbitkataeaicaha Doss Fa.vttjlv (1905). 

I.Ii.B.29Mad.200 

Poliems — Impartible estate in the 



hands of a son, assets for payment of father's 
debts — Sale of right, title and interest which de* 
fendant alone possesses, effect of — ^Impartible estate 
taken by a son by heritage from his ffl^iter is assets 
for the payment of the father's debts not contracted 
for immoral or illegal purposes, and may be attached 
and sold in execution of a decree for such debts. 
Muttavan Chettiar v. Sangili Vira Pandia Chin* 
natambiar, L. B. 9 I. A, 128, referred to. Where 
subsequent to the passing of Act X of 1877, in 
execution of a decree against the owner of an im- 
partible estate, such estate is brought to sale and the 
proclamation of sale describes the property sold as 
' the righf^ title and interest of the defendant alone * 
in accordaiice with the form in force prior to the 
passing of Act X of 1877, the mere use of such 
words, which were omitted in the Act of 1877, does 
not necessarily imply that the interest sold ii less 
than the full proprietary interest. That the law as 
then established by judicial decisions recognised only 
a limited interest in the owner, does not of necessity 
raise the implication in such cases. The nature of 
the debt and other circumstances may show that the 
full interest including that of the sons was actually 
brought to sale and purchased. Abdul Aziz Khan 
T. Appagasami NaicJcer, I. L, B. J97 Mad. 
181, diitinguished. Ybssa Soobappa Nataki v. 
Ebbappa Naidtt (1906) . I. Ii. B. 28 Mad. 481 

Liability of sons for their fathef^s 



debts — Debts incurred for immoral purposes 
Money borrowed to discharge such debts — Burden 
of proof— Minority — Mortgage executed by 
a ifHfior.---One Shanker >ingh, the owner of con- 
siderable property, both moTeable and immoye- 
abl^ incurrod heavy debts for immoral objects and 
without any necessity. He died on the 24th of 
August 1901, leaving two sons, Sheoraj Singh and 
Mj£ara] Sin^ him surriying. Shankar Stngh and 
his sons were members of a joint Hindu family. To 
pay off hit father's debts, Sheoraj Singh, professing 
himself to be sole owner of his father's property, 
mortgaged a large part thereof to the Bank of Upper 
India to secure a loan of B8,00,000. Mabaraj 
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Singh, the younger brother, joined in the mortgage, 
admitting his dder brother's right to the property 
mortgaged; but, at the date of the execution of the 
mortga«^ Maharaj Singh was a minor. Subsequent- 
ly the Bank of Upper India transferred theb rights 
under this mortgage to one Hal want Singh. Balwant 
Singh brought a suit for sale on the mortgage against 
Sheoraj Singh and Maharaj Singh, and obtuned a 
decree. Maharaj Sinjgh appealed. Held, that, Maha- 
raj Singh, being a minor at the date of the execution 
of the mortgage in suit, the mortgage wai^, as regards 
his interest in the mortgaged property, absolutely 
Yoid. Mohori Bibee v. Dharmadas Ohose, I, L, B, 
80 Calc. 639, followed. The plaintiff set up an al- 
ternative case to the effect that his suit was not 
based upon the mortgage alone, but also upon the 
pious duty of Hindu sons to pay their father's debts. 
£[eld, that if this case was open to the plaintiff 
on his pleadings, which was doubtful, the debts of 
Shankar Singh, to discbarge which was the object of 
the transaction now before the Court, were on the 
facts of the case barred by limitation. Narainsingh 
Misra y. Lalji Misra, J. L. B. 23 All. 20$, 
Natasayyan v. Ponnusami, I. L* B. 16 Mad* 99, 
and Bamayya y. Venkataratnum, I. L. B. 17 Mad. 
122, referred to, and, inasmuch as it was Sheoraj 
Singh and not the Bank, ^ho had paid off Shankar 
Singh's debts, neither the mortgagees nor their 
assignee, the plaintiff, could claim the benefit of 
8. 74 of the Transfer of Property Act, 1882. But if 
thb were not so, it was open to tiie defendant, appel- 
lant, to show that the debts originally incurred by 
his father were tainted with immorality, and tlus it 
was found he had succeeded in doiutr. It was not 
under the circumstances, the case not being one 
in which ancestral property had passed out of the 
hands of the joint family, incumbent upon him to go 
furtiier and show that when the debts were con- 
tracted his father's creditors were aware, or might 
have been aware, of the immoral purposes for wUch 
the money was borrowed. Sed qucsre whether the 
burden of proving that the creditors had made proper 
inquiries with a view to satisfying themselves that 
the money was not being borrowed for immoral pur- 
poses did not lie on the plaintiff ? Qirdhari Lai v. 
Kantoo Lai, X. B, 1 L A. 821, Suraj Bunsi Koer 
v. Sheo Proshad Singh, L. B. 6 /. A. 88, Hunoo* 
manpersaud Panday v. Masummat Babooee Munrqf 
Koonweree, 6 Moo. J. A. 893, Beni Madho v; 
Basdeo Patak, /. L. B. 12 AIL 99, Bhawani 
Bakhsh V. Bam Dei, 1. L. B, 13 AIL 216, Pem Singh 
v. Partab Singh, L L. B. 14 AIL 179, Musammai 
Jannmk Kishoree Koonwur v. Baboo Baghunandan 
Singh, 1 8. D. A. L. P. 1861, 213, Mussammat 
Nanomi Babuasin v. liodun Mohun, L. B. 13 7. A. 
1, Jamna v. Nain Sukh, J. L. B. 9 AIL 493, Bhag- 
but Parshad v. Qirja Koer, I. L, JB. 16 Calc. 717 f 
Chintamanrav Mthendale v. KashincUh, L L. B. 
14 Bom. 820, Badri Prasad v. Madan Lai, J. L, 
B. 16 AIL 76, and Debi Dot v. Jadu Bai, L L. B. 
24 AIL 469, referred to. Where debts have been 
incurred for immoral purposes by the father in* 
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joint Hinda family and then money is borrowed 
from a third party to pay off such debts, and snch 
third party seeks to recover from the son the money 
■0 borrowed, the son is competent to pat forward as a 
defence the immoral character of his father's original 
debts. He is not confined in his pleadings to the 
circnmstanoes of the loan taken to pay off those debts. 
Saravana Tevan v. Muttayi Ammal, 6 Mad. ff. C. 
Bep. 871, followed. Mahabaj Sidoa v. Balwaitf 
SureH(l906) . . . L Ij. B. 88 AU. 508 



8. DRBUTTER PROPERTY. 



.— Dehutter property — Succession in 

manaffsment — Joint Hindu family — Mitakshara 
— Right of suit.— In a family governed by the 
Mitakshara law a person on his birth becomes enti- 
tled jointly as selait of dehUter property held by the 
family. Uhoor Doss v. Chunder Sekhur Doss, 3 
W, R. Civil Ruts 162, approved, and Gnanascm' 
handa Pandara Sannadhi v. Velu Fandaram, 
I. L. R. 23 Mad, 271 : L, R, 27 I. A, 69, referred 
to. Where in a family governed by the Mitakshara 
law the father and tiie uncle of the plaintiff had 
alienated ancestral dehutter property for their own 
benefit, Held, that the plaintiff was entitled to 
maintain a suit to have it declared that the alienation 
was bad and ought to be set aside and possession of 
the property given to him. Bam Chakdsa PA2n>A «. 
Bak E^ishna Mahapatba (1906). 

I. L. B. 88 Calo. 607 

9. ENDOWMENT. 

_^_____ Religious endowments-Decree against 
head of mutt hinds successor in execution proceed-' 
ings-^Decree on promissory note executed hy head 
of mutt hinds the mutt — Compromise decree, effect 
of^Parties to suits — Sishyas cannot he made 
parties. — A decree passed against the head of a mutt 
as representing the mutt is binding on his successor, 
who cannot dispute the validity of the decree in exe- 
cutioB. proceedings, but can do so only by a properly 
framed suit. Sudindra^y. Sudan, J. i. R. 9 Mad, 
80, referred to and followed. The head of the mutt 
represents the mutt even when the suit is brought on 
a promissory note executed by him and he cannot 
therefore question the validity of the transaction. The 
binding nature of the decree in such cases is not 
affected by the fact that it is based on a compromise. 
The sishyas or disciples of a mutt are not co-owners 
with the head of the mutt and have no such interest 
in the mutt property as will entitle them to be made 
parties in a suit to recover property from the head 
of the mutt. Manikea Vasaka Dbsikab v, 
Balagofalaksishna Chettt (1906)- 

L Ii. B. 29 Mad. 658 

. _ Endowment — Hereditary managers or 

trustees-^Right of management tested hy descent 
in two hronches of a famitysRelinquishmeut of 
right hy junior hranch to member of senior hranch 
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— Alteration therehy of turns of management-^ 
Continuous usage hy seuior hraneh-sDelegation of 
duties of trustees. — On the death of the sole 
manager of a Hindu temple and endowed property 
attached to i^ the managership of which was here* 
ditary in his family without any beneficial interest in 
the endowed property or income, the office devolved 
on his male descendants by his two wives, there being 
four in each branch. Until 1881-82 one member of 
each branch took the management for one year in 
alternate succession. In 1882 the members of the 
junior branch relinquished their rights in the manage- 
<ment in favour of tiie plaintiff, who was member of 
the senior branch and for 19 years immediately before 
suit there had been a settled order of succession 
amongst the members of the senior branch, the 
plaintiff, in each period of eight years taking five 
turns (one in his own right and four in the turns of 
each member of the junior branch), and the other 
members of the senior branch (of whom the defen- 
dant was one) taking one turn each. On the expira- 
tion of one of the defendants' turns of management 
on 18th July 1899 he made over the temple to the 
plaintiff, but retained the endowed property. In a 
suit brought on Srd September 1900 to recover 
possession of it : Held, by the Judicial Committee 
(upholding the decision of the Courts in India), that 
the unbroken usage during the time the order of 
succession had continued was conclusive evidence 
agunst the defendant of a family arrangement to 
vmich the Court was bound to g^ve effect, until it was 
validly altered, or superseded by a new scheme effected 
with the concurrence of all parties interested. It was 
one, which those parties were competent to make, 
without applying to the Court ; and it was not for 
the defendant at his will and pleasure to disturb an 
arrangement of which he had on more than one 
occasion taken the benefit : nor could he in this suit 
set up the rii^hts of the junior branch against the 
pUuntiff. The manager of the temple was by virtue 
of his office the admimstrator of the property attached 
to it as regards which he was in the position of a 
trustee. As regards the service of the temple and the 
duties appertaining to it he was in the position of the 
holder of an office or dignity which may have been 
originally conferred on a single individual, but which 
in course of time had become vested by descent in 
more than one person. In such a casein order to 
avoid confusion it was not unusual, and certunly not 
improper, for the interested parties to arrange 
amongst themselves for the due execution of the func- 
tions belong^g to the office, in turns, or in some 
settied order and sequence. There was no breach of 
trust in such an arrangement nor any improper 
delegation of the duties of a trustee. BAHANATHAir 
Chbtti V, MmtirGAFFA Cebtti (1906). 

I. U B. 29 Mad. 288 
8.C. 10 C. W. N. 826 

10. EXECUTOR. 
— Executor de son torU^Hindus.^^The 



Principles of English Law relating to an executor 
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d9 son tori are eqnallj applicable to Hindm. 
Jog§nAra Narain T. Emil^ TsmpU, Ind, Jur.\2 
y. 8. 285, followed. Swtdasook v. Mam Chunder, 
J. L. B. 17 Cede. 690-9 f FroMunno v. Krisio, 
J, L. R. 4 Calc, 84$ s Janaki y. Dhanu Lai, 
J. L. B. 14 Mad. 464, referred to. Babhixa HoHOir 
Rot v. BoHirBMBB (1905) . 10 C. W. N. 666 

11. GIFT. 
Gift — SsttUment on persons then in 
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IK OlYt—eoneJudsd. 

waa not so poftponed. Bavoaitadba Hvdauab v. 
Baqhibathi AmcAXL (1906). 

1 Ii. B. 88 Mad. 41S 

Gift — Construction of deed of gift — 



existsnee at close of a lijs in being valid — Trmsts 
Aet(I[oflS82), s. B-'Transfsr of Property Art 
(IV of- 1882), ss. 14, 15 and 128— Trust viUdly 
created hy registered instrument without delitery of 
possession — Ss. 14 and 15 of the Transfer of Pro- 
fertff Act do not affect any rule, of Hindu Law. — B 
bj a registered deed of settlement settled property in 
trnst and after making yarious proyisions for the 
maintenance of himself and his wife and his grand- 
danghters V and B, further proyided that, on the | 
death of the snryiyor of the grand-danghters, tiie 
trostess were to hold the property in trnst for the 
sons of the grand-dauj^hters, who attain 18 and the 
daughters of the grand-daughters, who should attain 
that age or marry. A female child on the oonsum- 
matiou of marriage or on attaining 18 wafl to be giyen 
B1»00(>> and a male child on attainin^' that age was 
to be giyen his share of the property. The settlor did 
not giye possession of the properties to his trustees, 
but renuuned in possession till his death. In a suit 
by the reyersioners of 12 to set aside the settlement as 
null and yoid. Held, that a transfer of pro))erty and 
a yalid declaratbn of trust were effected by the 
registered deed though unaccompanied by phyncal 
delivery of possession and that nothing in s. 6 of the 
Trusts Act was in conflict with this yiew. Held, also, 
that the settlement by way of remainder in f ayour of 
the sons of V and B (such sons being in existence at 
the date of the settlement) was yalid under the Hindu 
Law. A settlement by way of remainder to take 
effect on the happening of an eyent following imme- 
diately on the close of a life in being is good. 
Sfeemutty Sootyumoney JDossu y. Denobundoo 
Mullick, 9 M. L A. 184, followed. A bequest to 
ft class!, some of whom could not take, is not yoid, but 
will enure for the benefit of such of tiie class, who can 
take. The rule in Leake y. Bohinson, 2 Mer. 863, 
does not a^ ply to the wills of Hindus. Bhayabati 
Barmanya y. Kali Charan Singh, J. L. B. 32 
Calc. 992, referred to and followed. Bam Lai Set 
V. Kanai Lai Set, J. L. B. 12 Calc. 663, referred 
to and followed. Ss. 14 and 16 of the Transfer of 
Property Act do not affect the rule of Hindu Xjaw 
aboye stated and do not apply to Hindu wills. In 
determining the validity or o&erwise of dis^xMiitions 
of property under ss. 14 and 15 of the Transfer of 
Property Act regard must be had to possible eyents 
and not to eyents as they haye actually happened ; 
and if it is possible that the yestang may be postponed 
beyond the limits fixed by the sections, the msposition 
will be bad, although, as eyents actually happened, it 



Immoweable property — Estate of inheritance-^ 
Life-estate-^Gift to a married woman — Ayantuka 
Striahan, descent qf— Petition — False itatement — 
Decree — Mesne profits. — ^A deed of gift of immoye- 
able property made by a Hindu in favour of his 
sister after her marriage was to the following 
effect. — <* you shall pay the annual Qovernment 
reyenue and get your name registered . . . and 
enjoy possession during your life-time. On your 
death your husband, sons, grandsons and other heirs 
in succession will continue to enjoy and possess. 
The power to dispose of by gift or sale will suc- 
cessively vest in your husband, sons, grandsons and 
others.'^ Held (affirming the decision of the High 
Court), that on its true construction the deed conveyed 
an estate of inheritance. The words were sufficient 
to show that the heirs were to succeed as such not- 
withstanding that they were not enumerated in the 
proper order. TTie property being " ayantuka 
stridhan," and the donee having no son> it would 
descend to her only unmarried daughter, the plaintiff. 
Where the husbuid of the donee, who was tjie 
plaintiff's natural guardian, had obtained possession 
by an untrue representation in his petition for 
mutation of names that his wife had died childless, 
mesne profits were held to have been rightiy decreed 
from the date of his wife's death, and not limited to 
the three years before suit Babanta Eum abi Dbbi 
V. Kamikshta Evmabi D£bi (1905). 

I. KB. 88 Calc. 28 
B.0. 10 C. W. K". 1 

12. INHEBITANCB. 
Inheritance-^ Law of Bombay School 



^Mitakshara^ Vyavahara Mayukha — Succession 
to stridhan— Co'widow — Husbands brother — 
Husband's brother's son — Deed of gift, construc- 
tion of— -Absolute or limited estate of inheritance 
— VyatMhara Mayukha, Chapter IV, s, 10,plaoUa 
28 and 30, construction o/.— By the Hindu law of 
the Bombay School, viz., the Hitakshara subject to 
the doctrine to be found in the Vyav&hara Mayukha 
where the latter differs from it, a co-widow is entitied 
to succeed to the property of a woman dying without 
issue, in preference to her husband's brother or 
husband's brother's son. A deed executed by a 
h indu in favour of his future wife conveyed immove- 
able property to her, " her heirs, executors, adminis- 
trators, and assigns " on the condition that, if she 
died *' without leaving issue of the intended marriage, 
who shall succeed to a vested interest " in the pro- 
perty, and without exercising a power of appoint- 
ment given her by the deed, then "the property shall 
vest in her legal heirs according to the Hindu law of 
the Bombay School." Held, that she took an abso- 
lute estate of inheritance in the property. The true 
construction of placiium 80 of Chapter IV, s. 10^ of 
the Vyavahara Mayukha, and one that brixi^ it into 
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harmony with the Hitakshara, and also reconciles 
i^ with plaeUum 28, is that it should be read distri- 
bntively as regards the property of women married 
according to one of the approved forms and the pro- 
perty of those married in one of the lower forms. In 
the one case those of the heirs enumerated by Brihas- 
pati* who are blood relations of the husband, namely, 
the husband's sister's son, the husband's brother's 
•on, and the husband's brother will succeed to the 
woman's property and in the other case the relations 
of the father will succeed. The order of succession is 
not indicated in the series of heirs enumerated by 
BrihaspatL The solution is to be found by reference 
to placitum 28 in which the heirs are described as 
the nearest sapindas of the wife in the husband's 
family, or the nearest to her in her father's family, 
as the case ma^ be. The list is not exhaustive, and 
neither a co-widow nor any other sapinda of the hus- 
band is excluded. The words "and the rest " mean or 
include the other relations of the husband or father. 
The co-widow therefore takes in her right place and 
is a preferential heir to the husband's brother or 
husband's brother's son. Bai Kbssbbbai v. Hunsbaj 
lioBABJi (1906) . . I. Ii. lU 80 BonL 481 
8.0. I«. B. 88 I. A. 176 
10 C. W. N. 802 

*— Se^union— Inheritance — Metre — Spe^ 

cial heire — Mitakshara — Reunion not affecting 
f«Aert/ance.— According to the Mitakshara, re- union 
is restricted to three classes of cases, namely, ^1) 
between father and son, (2) between brothers and (3) 
between maternal uncle and nephews. Under tiie 
Hindu law as laid down in the Mitakshara, there 
cannot be a valid re«union between first cousins, who 
were originally joint, but had subsequently separated. 
VievantUh Qangadhar v. Krithnaji Oanesh, S 
Bom. S. C. fA, C. J.J 69 ; Lakehmihai v. Ganpai 
Moraba, 4 Bom, S. C. (O, C. J,) 150 ; Ahhai 
Churn Jana v. Mangal Jana, L L, JJ, 19 Calo 
684 / Balkishen Dae v. Sam Narain Sahu, I. L. B. 
BO Calo, 788 : L. R, 80 I, A. 139 : 7 C, W, N, 4815, 
xeferred to. Babakta Euhab Singha v, Jogbndba 
Nath ScroHA (1905) . I. la. B. 88 Calc. 871 
8.0. 10 C. W. N-. 286 

. Inheritance — Special heire — Femalee — 

Estate inherited hy two widowe — Alienation hy one 
widow — Widow — Power of widow — Alienation by 
cne of two cO'widowe^Partiee adding plaintiffe 
^^Nou'joinder — Joinder of plaintiff after time 
for bringing euit hae expired — Effect of cO' 
^eoniractort — Limitation Act (XV of 1877 J, $, 
29. — ^Where two Hindu widows, 2) M and 2> B, 
who on \he death of their husband took under the 
If itakshaia law a joint estate in the property of the 
husband, afterwards by arrangement between them- 
lelves divided the propertv between them, intending 
to give to each so far as the other was concerned full 
power of alienation in the event of legal necessity, and 
one of them, D B, made a gift of her share in the estate 
to the reversioners, who thereafter in certain transac- 
tions proceeded on the assumption that there was a 
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partition between the widows, not only of possession 
of the property included in the husband's estate, but 
also of the title. Held, that a mortgage executed in 
favour of the plaintiff by 2> Jf of her share without 
the consent of D R, was binding on the property hy- 
pothecated under it so far as the interests of D B 
and the reversioners were concerned, to the extent 
that the debt was incurred for legal necessity. The 
addition after the expiry of the period of limitation 
of an infant member of a Mitakshara family as plain- 
tiff to a suit on a mortgage is not fatal to the suit. 
Quruvagya Oouda v. Dattatraya Anant, I, L, R. 
28 Bom, 11, followed. Thakubmavi Singh v. Dai 
Ra>'i Kobbi (1906) . I. Ii. B. 88 Calo. 1079 



13. JOINT FAMILY. 
Joint Hindu family — Anceetral pro* 



perty — Self'acqyiired property — Property inher' 
it ed from collateral, acquired after litigation eup' 
ported by joint family funds — The head of a joint 
Hindu family owning a large amount of joint ances- 
tral property acquired by inheritance from a colla- 
teral branch of the family property both moveable 
and immoveable after litigation ending in a compro- 
mise. This litigation was carried on by means of 
money belonging to the joint family business. Held, 
on a finding that the business of the family usually 
necessitated the existence of a very large floating 
balance, and that the money used for this litigation 
was in a short time re-credited by the head of the 
family in the family accounts, that the money ^uld 
be trotted as borrowed, that there was no appreciable 
detriment to the ancestral property, and consequently 
the property, which passed under the compromise 
above refen^ed to, was self -acquired and not ancestral 
property. Bani Meioa Kunwar v. Bani Hulas Kun* 
war,L. B. tl. A, J 57, and Bai Nursing Das v. Bai 
Narain Das, 3 All. H, C, 217, referred to. 
Baohoho Kunwab V, Dhabak Das (1906). 

I.Ii.B.28Aad47 

Action in ejectment — Issue as to 



alleged personation by plaintiff— Admissibility 
and effect of ex parte official inquiries, '■^In an 
action brought in 1894 by the presumptive collateral 
heir to a deceased Hindu to recover his estate from 
the appelUnt as having been substituted for the 
real heir, who was admittedly bom in 1881, but 
was alleged by the plaintiff to have died in 1883, it 
appeared that a former suit ha^been brought in 
1885 by the then collateral heir sgunst the appel- 
lant and others for a similar purpose after his 
pleader had, in furtherance of a criminal charge of 
personation against th^ appellant's mother, institu- 
ted with the assistance of the authorities two secret 
and official inquiries with the object of either pre- 
venting or proving the crime charged. The first 
Court dismiraed the suit, the alleged substitution 
not ha\ ing been proved, but the High Court con- 
sidered that the plaintiff's case was supported by 
overwhelming circumstantial evidence, meaning the 
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HINDU laAW—continued. 

18. JOINT FAMILY— con/iniftfX 

proceedings at and the results of the said en« 
q!B&neB,Seld, allowing the appeal, that having 
regard to the porpose, the natore and the circnm* 
stances of the said inqairies, which were not in any 
sense jadicial, but were made ex parte in order 
to obtain support to a foregone conclusion, the said 
proceedings and results were not, even if admisuble, 
entitled to any w^ght. CHAirDBASAKOJi Himat- 

BANOJI V. MOHANSANOJI HAMIBSANaJI (1906). 

L. B. 381. A. 198 
• 8. 0. 1. li. B. 30 Bom. 623 

Joint Hindu family ^Mortgage of 



anoettral property hg father — Sale under decree 
on mortgage — Suit hg son* to redeem their inter- 
este. — Where ancestral property of a joint Hindu 
family has been sold in execution of a decree upon a 
mortgage executed by the father, no suit for redemp- 
tion of their interests is maintainable by the sons 
upon the ground solely that they were not made 
parties to the suit under the decree in which the 
ancestral properhr was sold. Dehi Singh v. Jai 
Sam, L L. B, 25 All, 214, Banke Baiv, Bag^uhir, 
S. A. No. 641 of 1903, decided 6th August 1904, 
followed. Girdharee Lall v. Kantoo Lall, L, B. 
1 1. A. S21, referred to. Lal Singh v. Pflandab 
SiKGH (1905) . . L L. B. 28 AIL 182 

Joint Sindu family — Sale of ancestral 



property hy the father with no antecedent debt or 
vaUd necessity to support it — Suit hy sons to set 
aside sale so far as affecting their interests. — A 
sale of ancestral property by the father in a joint 
Hindu family may be set aside on suit by the sons so 
far as it aifects their interests in the property, if 
there is no antecedent debt or valid necessity to 
support it, although the transaction may not be 
shown to be tainted with immorality. Manbahal 
Bai V. Gopal Misra, Weekly Notes, 1901, p. 57^ 
followed. Dehi Brasad v. Jai Karan Singh, I, X. 
B. 24 AIL 479, referred to. Dehi Singh v. Jai 
Bam, J. L. B, 25 All, 814, distinguished. While 
an appeal on behalf of two minor appellants was 
pendmg in the High Court, the guardian ad litem 
and al^ one of the appellant themselves died. The 
appeal was decreed without these matters having 
been brought to the notice of the Court. Held, that 
this was no more than an irregularity, which was cured 
by the subsequent appointment of a guardian ad 
litem pending an appeal under s. 10 of the 
Letters Patent. Bam Dayal v, Ajttdhia Peasad 
1906) .... TUB. 28 All. 828 

- Suit against father and son on promis* 



sory note given hy father — Son exempted from lia^ 
hility on the note ^Liability of son as member of a 
joint family, ^In a suit brought against father and 
son in a joint Hindu family upon a promissory note 
executed by the father alone, the son was exempted 
from liability on the note on the ground that he was 
no party to it t in other words the suit as against 
the son was dismissed. A decree, however, was^ 
passed against the father, and in execution thereof* 



HINDU "LiLW— continued. 

18. JOINT FAyiLT— tfoiieZ«<M. 

the decree-holder's assignee caused a portion of the* 
joint family property to be sold. Held, on a suit by 
the son for a declaration exempting his interest in 
the joint family property that the dismissal a» 
against him for the suit on his father's promissory 
note left him still liable as a Hindu son to pay his 
father's ^ebt, unless — which was not suggested here 
—the debt was tainted with immorality. Shi Alt 
Lax v. Oavbbhi Lal (1905). 

LL.B.28A1L288 

Partition — Purchaser of portion of pro- 

perty belonging to a joint Hindu family — Such 
purchaser competent to obtain partition of a part 
only of the property purchased by him, — It is com- 
petent to the purchaser of property belonging tOi 
a joint Hindu family to have, if he is so desirous, » 
portion only of the property, which he has purchased* 
partitioned : he is not bound to include in his suit for 
partition the whole of the property which he has pur* 
chased. Sreemati Padmamani Dasi v. Srimati 
Jagadamba Dasi, 6 B, L. B, 184, followed. BAIT 
Mohan Lal v. Mitl Chastd (1905). 

l.t.n.2BAIL3Qr 

' Bight to sue for partition of a portion 

of the joint family property, ^One of two brothers,, 
who formed a joint Hindu family, sold his own. 
interest in a portion of the joint family property. ^ 
Held, that it ^vas competent to the other brother to 
sue for partition of his share in the property so dealt 
with without asking also for partition of the remain- 
der of the joint family property, Lachmi Narain 
v. Janki Das, I. L, B, 23 All. 216, and Subramanya 
Chettyar v. Padmanabha Chettyar, I. L, B. 19 
Mad, j967, followed. Bav Chaban v. Ajfdhia 
Pbasad(1905) . . . I. Ii. B. 28 All. 60 

14. MAINTENANCE. 

Transfer of Property Act (IV of 18S2),. 

s, 89 — Maintenance of Hindu toidow — Whether 
charge upon the estate — Hindu Law — Mitakshara 
School — Transfer of estate with intention to defeat 
right — Fraudulent intention — Purchaser with 
notice, position of — ^When immoveable property, 
from the profits of which a Hindu widow was entitled 
to receive her maintenance, was sold and the sale- 
deed recited that the amount of midntenanoe would, 
continue to be paid to the widow by the vendor and 
that the property sold would not be subject to any 
charge for it. Held, that this mere recital was not 
enough for holding that the conveyance was executed 
with the intention of defeating the right of the 
miuntenance-holder, within the meaning of s. 89 of 
the Transfer of Property Act. It was necessary 
to enquire whether at the time of the sale, then- 
was sufficient property left in the hands of tha 
vendor out of which the amount of maintenance^ 
could be realised, and, if there was not, whether the 
vendee was aware of the fact. The intention to 
defeat the right of the nuuntenanoe-holder against 
which provbion is made in s. 89 of the Transfer o£ 
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14. MAINTENANCE -cofic/iM^<;. 

Property Act, iiiTolves the idea of a fraadalent 
intention. JRam Kunwar v. Ram Dai, L L. B. 22 
All, 826, approved. Under the Mitakshara the 
maintenance of a widow is not a charge upon the estate 
of her deceased hnsband. Lakshman Earn Chandra 
Joshi Y. Saitya Bhatna Bat, 1. L. B. 2 Bom, 
494 i Adhirani Narain Coomari v. Shonamali 
Pat Mahadai, I. X. B, 1 Calc, S65 ; Bam 
Kunwar v. Bam Dai, I, L, B. 22 All. 326 ; 
Bharaipore State y, Oopal Dai, I. L, B. 24 All. 
160 : Lakehman Bam Chandra v. Saraswaii Bai, 
12 Bom. H. C. 69, relied on. Mu$$t. Khukroo 
Misrain v. Jhoomuk Lai Das, 15 W. B. 268; 
Goluk Chandra Base v. Bant Ohilla Dayee, 25 W. 
B. 100, not followed. Dioambasi Dbbi v. Dhan 
Kfmabi BiBi (1906) . . IOC. W.N. 1074 



MaintenancB, grant for — Danpatra in 

favour of a titter — Construction — Absolute estate, 
though donee* s heirs wrongly enumerated-^ 
Ayantaka stridhan — Succession — Dispossession by 
natural guardian by untrue representation — 
Decree for possession — Mesne profits. — C executed 
in favour of his younger sister a danpatra, which 
declared that the donor did of his own free will 
make a gift to the donee of an eight annas share of a 
certain mouzah for her maintenanoe. The document 
further provided that " you (the donee) shall pay the 
annual Qovemment revenue of the said share to the 
Collectorate and get your name registered " to that 
extent *' and enjoy possession during your lifetime. 
On your death your husband, sons, grandsons and 
other heirs in succession will continue to enjoy and 
possess. The power to dispose of by gift or sale will 
successively vest in your husband, sons, grandsons 
and others.'' Held, on the construction of the 
danpatra, that the donee took an heritable estate, it 
being apparent that her heirs, though wrongly 
enumerated, were intended to succeed as such. Held, 
further, that the property having been given to the 
donee, when married, became her " ayantaka stri' 
dhan,** so that on her death her only unmarried 
daughter became entitled to succeed to it in prefer- 
ence to her husband. The donee died on 81st May 
1879 and thereupon her husband applied to have his 
name registered in lieu of the donee's, falsely stating 
that she had died childless and had his name registered 
on the 27th May 1880. The present suit was insti- 
tuted by the donee's only daughter on the 22nd 
January 1897 to recover possession of the properties 
from the widow of the husband, who had died on the 
23rd February 1893. The plaintiff having 
obtained a decree for possession it was held, that 
having regard to the fact that the pliuntiff was 
dispossessed by her natural guardian and that by 
means of an untrue representation she was entitled to 
get mesne profits from the date of her mother's death 
and not merely for three years before suit Babanta 
Kttmabi Debi v. Kakikshta Etthabi Debi (1905). 

10 C. W. N. 1 
8.0. 1. Ii. B. 33 Calc. 23 



HINDIT IiAW— ^Ton/tfiKfd. 

15. MABMAKATAYAM. 

Marmakaiayam Law — D ivts i ow 

amongst joint owners, when binding on minors — 
Arrangement not binding to which all members are 
not parties. — Joint owners governed by the Mar- 
makatayam Law can allow one or more of themselves 
to take any portion of the joint property as his or 
their separate property. Such transaction requires 
the consent of every one interested in the property, 
and where there are minors incapable of consenting: 
the transaction to be binding on the Tavazhi must be 
for consideration and beneficial to the family as a 
whole. Abayalfbath Eunhi Pookbb v. Eaktei* 
LATH Ahmad Kitti Haji (1905). 

1.11.11.29 Mad. est 

16. MABRIAQE. 

Marriage — Succession — Marriage be^ 

tween a Brahman and Chhattri illegal. — Held, that 
whatever may have been the case in ancient time^,. 
and whatever may be the law in other parts of India». 
at the present day a marriage between a Brahman and 
a Chhattri is not a lawful marriage in these Provinces, 
and the issue of such a marriage is not legitimate*^ 
The defendant pleaded that the parties were governed 
by a Nepalese custom by which a Brahman could law* 
fully marry the daughter of a Chhattri. Semble, that 
the custom set up, not being an ancient family custom 
but merely a territorial custom, would, if in fact 
it existed, be applicable only to indigenous Nepalese- 
subjects and perhaps to others permanently domiciled 
in Nepal. Soorendro Nath Boy v. Mussamut 
Heeramonee Burmoneah, 1 Moo. L A. 814, 
referred to. Padam Eumabi v. Sitsaj Ettxabi 
(1906) .... I. L. B. 28 AIL 468 

17. MITAESHARA. 

_ Mitakshara — Mayukha — Succession 

to stridhan property of childless Hindu widow — 
Co- widow preferred to husband's brother and 
brother's son — ** Sapinda,*' meaning of— Con' 
struction of tests, rule of— Island of Bombay, 
succession in. — Under the Mitakshara as also under 
the Mayukha as read with the Mitakshara, a co- widow 
is entitled to succeed to the stridhan property of 
a widow dying without issue in preference to her 
husband's brother or brother's son. According to the 
Mitakshara definition of sapinda, husband and wife 
are sapindas to each other and the same theory has 
been adopted by the author of the Mayukha. The 
rule of succession to the stridhan property of a^ 
childless widow laid down in the Mitakshara and 
adopted in pi. 28 of the Mayukha, was not intended 
to he modified in its operation by what is stated in pL 
30 of the same work. The proper construction of the 
text of Brihaspati in pi. »0 indicated. Shama 
Chum's Construction of the text approved. Lal"^ 
lubhai Bapubhai v. Mankuvarbai, I. X. B. 2 Bom. 
888 i Gajabai t« Shrimant Shakajirao Malcji 
Baje Bhosle, I. L. B. 17 Bom. 114, 118,Bachha Jha 
V. Jugmon Jha, J. L. B. 12 Calc. 843, Krisnabai 
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laJISfDXJ JmAW ^eomiinudd. 

17. mTAKSRA^HA-^neluded. 

Martand v. Sripati Pandu, 8 B. X. S. 12, 
referred to. QaestionBof the Hindu law of inheri- 
tance to property in the Island of Bombay are to be 
determined in accordance with the Mitakshara, subject 
to the doctrine to be found in the Maynkha where the 
latter differs from it. But as a general principle, the 
Hitakshara and the Mayukba should be so construed 
«s to harmonize with one another wherever and so far 
4W that is reasonably possible. Gajahai y. Shrimani 
Shahajirao Maloji Bqia Bhosle, I. L. B» 17 Bom, 
114, 118, referred to. Bai Kbssbbbai v. Hunsbaj 
MOBABJI (1906) . . . IOC. W.N-.eOS 
8.C. Ii. lU 33 I. A. 176 
1. 1«. B. 80 Bom. 481 

^-^.^— .. Mitakihara — Be'Union between two 
Jlrei eoueine, if valid. — Under the Hindu law as laid 
down in the Mitakshara there cannot be a valid 
re-union between two first cousins, who were 
originally joint, but had subsequently separated. 
Basakta Kuxab Singha v. Jogbndba Nath 
SiNeHA(1906) . lOO.W.ir.286 

8.0. I. L. B. 88 Calc. 871 

Mitakshara — Co'widowe — Deceased cO' 

widow — Stridhan property of the deceased — Sur^ 
viving co-widow entitled to succeed — Nearest sur- 
vivimy Sapinda of He husband. — ^According to the 
Mitakshara a surTiving co-widow is entitled to suo- 
•ceed to the stridhan property of her deceased oo- 
¥ridow as the nearest surviving Sapinda of the bus* 
band. Kbdshnai v. Shbipati (1905). 

I. it B. 80 Bom. 888 

Mitakshara family — Survivorship — 



Civil Procedure Code (Act XIV of 1S82J, ss. 234, 
244 — Decree — Mortgage decree against father — 
Bxeeution against representative — Right to raise 
question as to validity of decree — Immoral debt. — 
A mortgage decree made against a person governed by 
the Mitakshara law may liter his death be executed 
4kgainsthis son, who claimed the mortgaged properties 
by survivorship, although the latter was no party to 
the suit upon tiie mortgage. The son would be per- 
mitted to have the question tried under s. 244 of 
the Civil Procedure Code as to whether the debt had 
been contracted for immoral purposes. Chandbb 
Pbbbhad v. Sham Kobb (1905). 

Lli. B.83Calo.676 

18. PARTITION. 



HINDU ItiCVt^eontinued. 

18. PABTITION— eoae/ikiA^. 

tenance and paid the expenses of their marriage and 
other ceremonies was not inoonsiitent with the posi- 
tion as a separated member. It was both natural 
and probable. Dboki Singh o. AinrPA ^ikoh (1905). 

10 C. W. N. 888 



19. REVERSIONARY RIGHT. 

Beversionarg right, nature of^Trane- 



fer of Property Act (IF of 1882), t. 5.— The right 
of a presumptive reversionary heir under Hindu Law 
is no more than a epes suecessionis or expectancy 
of succeediuff to the propeilby. Such expectancv can- 
not be transferred under s. 6 of the Transfer of Pro- 
perty Act. Maviceav Pillai v. Rakaunoa 
PiLLAi (1905) . . I. L. B. 29 Mad. 120 

■ Reversioner, suit bg, to set aside adop' 



Partition — Evidence — Associating 

■agnatic relatione in the management of estates- 
Maintenance in lieu of services — Marriage 
^expenses, payment of — Held, on the evidence, that 
there was a iwrtition of the family property, so that 
the property in dispute was the separate property 
of the last male holder and that he did not hold it 
merelv as a manager of a joint Hindu family. The 
-fact that he availed himself of the services of the 
near agnatic relations in the administra^n of Ms 
property at the same time that he gave them main- 



iion — Reversioner in such suit repreeents all inter* 
ested in the reversion, but doee not in suits question- 
ing alienations^- Alienation by limited owner givee 
rise to only one cause of action. — ^Although in suits 
relating to alienations by a qualified owner, the 
presumptive reversioner cannot on the current of 
authority, be held to represent remote reversioners, 
yet in suits to set aside an adoption, the presumptive 
reversioner ought on principle to be held to represent 
the remote reversioner, provided the matter is decided 
after a fair trial; and this principle will apply 
equally when a remote reversioner is allowed to sue 
under special circumstances to set aside an adoption. 
An unauthorised alienation by a qualified owner gives 
rise to a cause of action for a declaratory suit from 
the date of alienation, to all reversioners. In such 
cases there is only one cause of action to be sued 
upon. The true purj^ose'of the concession of a right 
of suit in these cases is the protection of the interest 
of the person or persons, who may eventually turn 
out to be the heir or heirs, and the object of the legal 
proceeding is really the jperpetuation of testimony 
which, owing to lapse of time, might not be available 
for the heir when the succession actually opens. The 
reversioner actually suing does not only do so for 
himBclf , but also on behalf of all the rest. Rani 
Anund Koer v. The Court of Wards, X. J2. 8 J. 
A, 14, 22, referred to. Brojo Kishoree v. Sr^e- 
nath Boss, 9 W. R. 4fiB at p. 465, referred to. 
Suits involving questions as to adoptions stand on 
quite different grounds from those impeaching the 
validity of alienations. The grave and important 
nature of disputes relating to adoptions, makes it 
desirable that the adjudication in such cases should be 
made final as far as possible. Where the presumptive 
reversioner or with t^ permission of the Courts a 
more remote reversioner brings such a suit, the Court 
ought to require him to dlMsloee the names of 
other persons interested in the reversion and direct 
notices to be served on them, to enable them to be 
made parties should they so desire. Ayyadorai 
Pillai T. Solai Ammal, I. L. R. 24 Mad. 406, 
appTOved. Adilakehmi v. Venkataramayya, 13 
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19. HEVERSIONABY HlOET^coneluded. 
M, L, J. 869, not followed. Chibuvolu Puk- 

ITAXMA V. CHIBVyOLT7 PeBBAZU (1905). 

LUB.SdMacL 880 

Mindu widow — Ilffeot of decree against 

widow in poeeeeeiott-Severeionere^'—'A rerenioner 
-racoeediog to an estate after the death of the widow 
of the fonner owner wUl he hound by a decree 
obtained against the widow, proTided that there has 
hwa a fair trial of the tnit in which sach deeree was 
paMed. Katama Natchiar v. The Eajah of Shiva- 
^aa^a, 9 Moo, L A, 643, and Sari Nath Chatter' 
jee V. Mothmr Mohun Ooswami, I. L, H. 21 Calc, 
8, followed. MADAK Mohak Lal «. ^kbabtab 
KBAir(1^5) . . Ll4.IU28Aa241 

20. SEPARATE PROPERTY. 

Acquisitions out of salary, primd facie 

separate property — Succession Certificate Act 
(VII of 1889), #. 19'-Discretion of CouH in 
granting certificate, — ^Money connected with inen- 
Tance, the premia for which are paid out of the 
ealary cf a deceased Hindu, is primd facie his sepa- 
rate property. Mahadeva Fandia t. Bama Nara- 
yana Pandia, IS M. Z. J, 75, followed. Where an 
Application for a succession certificate under Act VII 
of 1889 by the widow of the deceased in respect of 
anch money is opposed by his brother on the sole 
ground that the deceased was educated at the family 
•expense, the certiKcate ought to issue in favour of 
the widow Rajamxa v. Bamakbibhitatya (1905). 
L li. B. 28 Mad. 121 



21. SHE BAIT. 



Public 
how far 



religious 
trustee — Office 



endotcment — 
dijnity, 



Shehait, 

holder of ^-Delegation of office — Palas or tu ns of 
/worships-Family arrangement — How altered — 
Proof of — The manager of a Hindu temple is by 
Tirtu } of his office the administrator of the property 
.attached to it As regards the property the manager 
is in the position of a trustee. But as regards the 
ierrice of the temple and the duties that appertain 
to it, he is rather in the position of the holder of an 
ofice or dignity, which may have been originally 
-conferred on a single individual, but which, in course 
of time» has become vested by descent in more than 
one person. In such a case, in order to avoid confu- 
sion or an unseemly scramble, it is not unusual, and 
it is certainly not improper, for the parties interested 
to arrange among themselves for the due execution of 
the functions l^Ionging to the office in turn or in 
aome settled order and sequence. There is no breach 
of trust in such an arrangement nor any improper 
•delegation of the duties of a trustee. The parties 
interested are competent to make such an arrange* 
ment without applying to the Court. A family 
4urrangement so arrived at must hold good, until 
altered by the Court or superseded by a new scheme 
^eoted with the concurrence of all parties interested. 



HINDU iMAW'-coniinued. 

21. BREBAlT-^onoiuded, 

Unbroken usage for a period of 19 years was held 
to be conclusive evidence of a family arrangement 
to which the Court was bound to give effect. 
Raxakathan Chstti v. Mfbctgappa Ch^tti 
(1906) . 10 C.W.N. 825 

8.0. L Ii. B. 28 Mad. 288 

22. STRIDHAN. 

Mitakshara — Stridhanam, devolution 

of—Sister takes precedence over sister's son — 
Nature of right. — ^Under the Mitakshara Law, where 
a woman not married in any of the approved forms 
dies issueless, her stridhanam property, in the absence 
of nearer heirs, passes to the sister iu preference to 
the sister's son. The Mitakshara is the paramount 
authority in this Presidency and in the absence of a 
consensus of opinion among the commentators, and 
where there is no evidence of usage to the contrary, 
the general doctrine of Mitakshara Law must pre- 
vul over the Smriti Chandrika. A woman taking 
stridhanam property of a deceased female by inherit- 
ance will take only a limited interest in such pro- 
perty; Muthappudayan v. Ammani Ammal, I, X. 
R, 21 Mad. 68 at p. 62, referred ^o. Selemma v. 
Latch mana Beddi, I. L. S. 21 Mad. 100 at pp. 
103 and 104, referred to. Rajtt Qbaxant r. 
AHHAKi Ahmal (1906; . I. Ii. B. 28 M ad. 858 

Stridhan^ Succession — Full brothers 



of the husband are entitled to succeed in preference 
to his half-brothers — Mitakshara. — ^A Hindu 
widow died without issue leaving her surviving one 
whole brother and three half-brothers of her deceased 
husband : Seld, that under the Mitakshara by which 
the parties were governed, for the purpose of succes- 
sion to the non-technical slridhan of a widow, who has 
died without issue, the whole brother of her deceased 
husband is to be preferred to his half-brother. Pab- 
KAPPA V. Shiddappa (1906). 

I.Ii.B.80Bom.807 

Stridhan- Property of daughter 

received from father after marriage — Maurasi 
mukarari lease, rent nominal — Antcadheya — 
Devolution of stridhan belonging to a childlees 
woman. — When a mauran and mukarari lease of a 
property was granted by a father to his daughter 
after her marriage, reserving merely the right to 
receive a nominal sum annually : — Held, that under 
the Dayabhaga the interest in the property trans- 
ferred to the daughter under the lease was her 
stridhan falling within the class Anwadheya, and 
that on her dying childless her mother was entitled 
to inherit it in preference to her husband. Junon 
Nath Sirkar v. Busunt Coomar Roy Chowdhry, 19 
W.R. 264: 11 B. L. R. 2S6 1 Hurry Mohun 
Shaha v. Shonatun Shaha, I. L. R. 1 Calc. 275 ; 
and Oopal Chandra Paul v. Ram Chandra Pra- 
wanik, I. L. R. 28 Calc, 811, referred to. Ram 
QoPAL Bhuttachabjbb f>. Nabain Chandba 
Bandopadhta (1905) . I. Ij. B. 88 Calc. 815 

8.0. IOC. W.N. 510 
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22. STBIDHAN— COI10/1MM. 

. Scmdajfih — Bequest bif will^Power 

of disposal suhject to husband^ s consent — &urav 
sertfiee — Vritti. — Saadayik itaidhan 10 that which is* 
obtained by a married woman or by a Tii^:in in the 
house of her hnsband or of her &ther, from her 
brother or parents. Except in the kind known as 
Sandayik, a woman's power of disposal over her 
stridhan is daring coverture subject to her husband's 
consent, and without such consent she cannot be- 
queath it by will when she is survived by her hus- 
baad, who ia not shown ever to have consented to 
the will. Bhau v, BAeHinrATH (1906). 

I. Ii. B. 80 Bom. 229 

'. Succession^ Stridhan— Fall brothers of 

the husband are entitled to succeed in preference to 
his h alf -brothers —Mitakshara^Hindu Law . — A 
Hindu widow died without iraue leaving her sur- 
viving one whole brother and three half-brothers 
of her deceased husband. Seld, that under the 
Mitaksharaj by which the parties were governed, for 
the purpose of succession to the non-t^hnical stri- 
dhan of a widow, who has died without issue, the 
whole brother of her deceased husband is to be pre- 
ferred to his half-brother. Pabicappa f>. Shid- 
DAPFA (1906) . . L Ii. B. 80 Bom. 607 



23. SUCCESSION. 

Palayam or Polliem — Succession to — 

Impartibility — Grant of sanad under Reg, XXV 
of 1802 — Effect of^^Lineal primogeniture, when 
estate held in co-parcenary — Maintenance, amount 
of—Privy Council, practice of, to interfere with 
amount settled in India. — ^The question whether an 
estate is subject to the ordinary Hindu Law of 
succession or descends according to the mle of 
primogeniture must be decided in each case according 
to the evidence given in it. Srimantu Raja iarla- 
gadda Mallikarjuna v. Raja Yarlagadda Durgay 
L. R. 17 I. A. 134, followed. Acceptance 
of a sanad in common form under Beg. XX V of 1802 
does not of itself and apart from other circumstances 
avail to alter the succession to an hereditary estate. 
The zemindar! of Udayarpalayam in the Carnatic, 
represents the ancient Palayam of Udayari having 
been granted and accepted, idFter the cession of the 
Camatic, as equivalent in value to the ancient 
F^layam. It has retained its impartible character 
in spite of the acceptance by the Poligar of a sanad 
under Beg. XXV of 1802 as is con-oborated by the 
fact that, since the grant of the sanad, the zemindari 
has been uniformly enjoyed as an impartible estate. 
When impartible property passes by survivorship from 
one line to ano her, it devolves not on the co-parcener 
nearest in blood, but on the nearest co-parcener of 
the senior line. Naraganti v. VenJcatachalapati, 
/. L. R. 4 Mad. 250, followed. It b not the 
practice of the Judicial Committee to interfere 
in a question as to the amount of maintenance. 
That is a matter with which the Courts in India are 
better qualified to deal Eaohi Kaliyana Bbk- 



HINDIT JjAW^ continued. 

28. SUCCESSION— continued. 

OAPFA Kalakka 'I'sola «. Kaohi Tttta Bbkgaffa 
Kalaxka Thola Udatab (1905). 

10 o. w. isr. 95 

• Impartible property — Liability of, for 

debts in the hands of successor — Impartible pro* 
perty, which is not self acquired^ is not assets for 
debts of previous holder. — Debts contracted by the 
holder of an impartible estate^ which is not such 
holder's self -acquired property, are not bindiuff on hi» 
successor, who takes by survivorship, when t£ey are 
contracted for purposes, which will not be bindii^ on 
him, if the property was ordinary partible piop^ty ; 
and such property is not assets in tiie hands of the- 
successor for the payment of such debts, because he- 
could not have questioned any alienation of the same 
by his predecessor. Per Sakkabak Naib, J. — ^An 
undivided member, who succeeds to ancestral impar* 
tible property to the exclusion of nearer heirs of the 
last holder, does so only by right of survivorship^ 
Katama NacMar v. The Raja of Sivaganga, 
9 M- /. A. 689, 611, 614 i and not simply as a 
member of the £ikmily of which he and the last 
holder were undivided members. When the acquisi- 
tion or recognition of ownership is due to a process 
of evolution or to judicial decisions extending over a 
comparatively long period of time, such ownership 
may carry with it certain incidents appropriate to it 
in its earlier stages, but from which rights of owner- 
ship acquired in well-known and recognized modes 
are free. The decisions which, by negativing co- 
parcenary rights in impartible estates and the power 
of questioning alienations incidental thereto, have 
recognised ownership in the holders of such estates do 
not therefore render it necessary to disregard the 
course of decisions in the Presidency and hold that 
such estate in the hands of the successor must be 
treated as assets for the payment of debts contracted 
by his predecessor. Naohiafpa Chbttiab v. 
Chikkatasaxi Naioeeb (1906). 

I. Ii. B. 29 Mad. 46a 

Succession — Sandhus — Fathet^s sister^ 9 

daughter's son §ntitted in preference to paternal 
grandfather's sister^s son. — It is a cardinal principle 
of Hindu Law that the nearer line excludes the 
more remote and the ground of distinction in favour 
of a party, who is able to trace his descent with less 
intervention of females will not apply where he com- 
petes with one of a nearer line. The father's sister's^ 
daughter's wn, being an atmabandhu, is entitled to- 
succeed in preference to the patemnl grandfather's 
sister's son— a pitribandhu. Balusami Pandithar 
V. Narayana Rao, I. L. R. 80 Mad. 542> 
referred to. Ebishka Atyavoab v. Vbkkatabaka 
Attavgab (1906) . . I. Ii. B. 29 Mad. 11& 

Xuichi Memons — Succession — Sons ad* 

ministering the property of their deceased f other. ~~* 
Among the Eutchi Memons» who are governed by 
Hindu Law, the sons as heirs are entitled to tM 
estate of their deceased father, subject to the pay* 
ment of his debts. They eae, therefore, entitleid to 
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HINDU liAWm^eontinued. 

23. succession'— conc/tfrferf. 

take possession of their father's property, to ad- 
minister ity and to pay debts without being liable to 
account to the Court otherwise than as heirs. Veera" 
sokkaraju v. Fapiah, J L. JB. 26 Mad. 792, follow- 
ed. Haji Saboo v. Ally Mahombd (1904). 

I. Ii. B. 80 Bom. 270 

Mitalcshara — Succession — Right offs' 



males to inherit, — Under the Hindu law of the 
Benares School females not expressly named in the 
Mitakshara as heirs do not inherit. The son's 
daughter, not being so named, is therefore not an heir 
to her g^ndfather. Oauri Sahai y. RuJcko, I, L, 
JJ. S All. 45, Jagat Narain v. Sheo Das, I, L. R. 
5 All. 811, Ramanand v. Surgiani, J. L, R. 26 
All, 221, and Koomud Chunder Rog v. Seetakanta 
Rog, W, 12. 8p. number, F. B. Rulings, p. 75, 
followed. Qirdhari Lall Rog y. The Bengal 
Government, 12 Moo. I. A. 445, Lakshmanammal 
y. Tiruvengada, I. L. R. 5 Mad. 241, Narasimma 
y. Mangammal, /. L. R. 13 Mad. 10, and Ananda 
Bihee y. Nownit Lai, I. L, R. 9 Calo. 315, 
referred to. Bansidhar y. Oaneshi, I. L. R. 22 
All. 8S8, Nallanna v. Fonnal, I. L, R, 14 Mad. 
149, and Ramappa Udagan y. Arumagath Udagan, 
J. L. R. 17 Mad. 132, dissented from. Nanhi r. 
Gaubi Shankab (1906) . I. Ii. B. 28 AIL 187 

Succession — Joint Hindu familg — 



Lunaog. — ^A member of a joint Hindu family, who 
has acquired by his birth an interest in the joint 
family property, is not diyested of that interest by sub- 
sequently becoming insane. Deo Kishen y. Budh 
Prakash, I. L. R. 5 All. 509, followed. TlBBBia 
Sahai v. Mvhamkad Umab (1905). 

I. Ii. B. 28 All. 247 
Succession — Mitakshara — Right of 



females to inherit, — In the case of Hindus goyerned 
oy the Mitakshara law no females, except those ex- 
pressly named in the Mitakshara as heirs, can inherit. 
A gn^and daughter, therefore, cannot succeed to the 
estate of her grandfather. Qauri Sahai y. Rukko, 
I. L, R. 3 All. 45 ; Jagai Narain y. Sheo Das, 
J,L,R,5 All. 321; Nanhi y. OauH Shankar, 
Weeklg Notes, 1905, p. 241, and Koomud Chunder 
Roy y. Seeta Kanth Hog, W. R. Sp. No, F. B. 75, 
followed. Bansidhar y. Qanesh, I. L. R. 22 All. 
388, Nallanna v, Ponnal, I, L. R. 14 Mad. 149, 
and Ramappa Udagan y. Arumagath Udagan, I. X. 
R. 17 Mad. 1H2, dissented from. Jaoak Nath v. 
Champa (1905) . . I. Ii. B 28 Aa 807 

> Mit iksh ara — Succession — Strid ha n, — 



Seld, that the stridhan of a Hindu woman goyerned 
by the Mitakshara law would, on her death vriUiout 
issue, go to the sons of her husband's sister in prefer- 
ence to tiie sons of her own sister. Gakbbhi Lal y. 
Ajttdhia Prasad (1906) . I. Ii. B. 28 AIL 845 

2K WIDOW. 

SeelLOT XXI OF 1850, 8. 1. 

I. Ii. B. 28 All. 283 



HINDU liAW-' continued. 

24 WlDOW—ooncluded. 
See Will. 

■ Widow—Power of alienation — Power 

to grant permanent lease^Benefit of the estate,-- A, 
Hindu widow, as regards the management of the 
estate, has not less power than the manager of an 
infant's estate, and the reyersioners are not entitled 
to set aside a permanent lease granted by her, which 
is found to be for the benefit of the estate and by 
which they are found to haye been benefited. 
Hunooman Persaud Pandag y. Mussummat Bahooe 
Munraj Koonweree, 6 M. I. A, 893, and Rameswar 
Pershad v. Run Bahadur Singh, I. L. R. 6 Calc. 
843, applied. Datamani Dbbi v. Srinibash Kundf 
(1906) .... I. L.B.d8Calo. 842 



25. WILL. 
- Will — Construction of will — Bequest of 



absolute interest — Defeasance — Bequest over — Con* 
tingent bequest — Hindu Wills Act (XXI of 1870) 
9. 2.Succ€ssion Act (X of 1865), ss, 82, Ul—ffindu 
Law —Adoption — Adoption hg widow — Termination 
of authoritg to adopt — Vesting of estate in son^ s 
widow. — Under s. 82 of the Succession Act, which 
has been made applicable to Hindus by s. 2 of the 
Hindu Wills Act, a bequest in the words " My adopt- 
ed son shall succeed to all the properties which I 
haye " would, in the absence of a conflicting context 
pass the absolute interest to the adopted son. Where 
there is a bequest to an adopted son and on his death 
and until another adoption the estate is bequeathed 
to the testator's widow, and no time is mentioned in 
the will for the happening of the death of the adopt- 
ed son, who sunriyed the^period of distribution. 
Seld, that, under s. Ill of the Indian Succession Act 
and s. 2 of the Hindu Wills Act the bequest oyer to 
the widow was inyalid. Jotendramohon Tagore v. 
Ganendramohun Tagore, L. R, Sup I. A. 47 , 18 
W, R. 359, and Narendra Nath Sircar, y. KamaU 
basini Dasi, I. L. R. 26 Calc. 563 , L. R. 23 I, A. 
18, referred to. A Hindu died leaving an adopted 
son A and a widow M with authority to adopt three 
sons one after the death of another. A attained 
majority and died, leaving a widow on whose death 
the estate reverted to M, who then adopted the 
second defendant IHeld, that under the Hindu Law 
a widow's power of adoption is limited, and that on 
the death of A leaving a widow, in whom the estate 
yested, the power of adoption vested in M came to 
an end and did not merely remain suspended during 
the lifetime of A*b widow and that the adoption of 
the second defendant was invalid. Bhoobun Mogee 
Debia v. Ram Kishore Acharj Chowdhrg, 10 Moo. 
I. A. 279, 8 W. R. P. C. 15 , Padma Kumari Debi 
Chowdhrani v. Court of Wards, I. L. R. 8 Calc 
302 ,L.R.8 I, A. 229 , Thagammal y. Vankat^ 
rama, I. L. R. 10 Mad. 205, L. R. 14 I A. 67, 
Tara Churn ChaUerji y. Suresh Chunder Mukerji, 
I. L. R. 17 Calc. 123 : L. R, 16 I. A. 166, 
Krishnarav Trimbak Hasabnis v. Sankarrav Vina* 
gak Hasabnis, I, L, R. 17 Bom. 164, Venkappa- 
Bapu v. Jivaji Krishna, I. L. R, 25 Bom, 306, and 
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26. WlLL'--eoniiMued. 

Sam Krishna v. Shamrao, I. Z. 12. 26 Bom. 626, 
followed. Byhani Mon$e Roy v, KrUto Soondere, 
7 W. B. 392, not followed. VUlakwi Vemkata 
Krishna Boo ▼. Venkata Bama Lahshmi, J. X. B, 
1 Mad, 174 ; L. B, 4 J. A. 1, Kannepalli Surya- 
narajfana v. Pueha Vemhataramana, 10 C, W. N, 
921, 4 C. L, J, 171 : /. ;z. ,B. 29 Mad, 382. Bam 
Soondur Sinyh v. Surbanee Bosses, 22 W, B. 121, 
and Manik Chand Qolecha v. Jagat Settani Fran 
Kumari Bibi, L L. R. 17 Cale. 613, referred to. 
Makiktahala. Boss ^.Nanda Kfmab Boss (1906). 
I.Ij.B.83Calc. 1806 

Will, construction of — Adoption-^-Au' 

thority to adopt declared invalid — Gift over to the 
daughters— Nature of interest taken by each 
daughter — Daughter with natural children and 
daughter with adopted child — Testacy or intestacy 
— Meaning of words " to whom and their respective 
sons I give devise and bequeath the same " — Words 
of limitation — Succession Act (X of 1866J ss. 62, 
111, 116, 117.'-A by his will directed that on his 
failure to adopt, his widow B, execator and tmstee, 
should adopt three sons la succession in the event of 
auy of the adopting sons dying without male iuue 
during the lifetime of his widow, and the son so 
adopted should inherit his property, but was not to 
obtain possession until 18 years of age, and until the 
death of the widow B, whichever event should happen 
last. He also provided in his will that in case of 
such adopted son surviving the widow and dying 
under 18 years of age without leaving issue, his exe- 
cutors should make over and divide the whole estate 
both real and personal between his two daughters E 
and F in equal shares ; but should one of them die 
without issue, then the surviving daughter and her 
sons should be entitled to the share of the deceased 
daughter, or in case of either daughter leaving sons, 
the share of such daughter should be paid to her sons 
" share and share alike '* A afterwards died, leaving 
surviving him his widow B and his two daughters S 
and Ff but without adopting any son. On the 9th 
August 1^76 B adopted 0, who died unmarried on the 
9th January 1881. Subsequently B adopted a second 
son 2>, on the 9th February IhSl, who on the 1st 
August 1894 brought|a suit in the High Court for con- 
struction of .^'s will. Thii was finally appealed to the 
Privy Council, which decided on the 2nd May IPOO 
that the powers of adoption conferred by the will of 
A were invalid in law. On the 2nd November 19)0 
F being childless adopted a son, G. B thereafter died 
on the 14th August 1904, and on the 19th December 
1904 F instituted this suit for construction of A'b 
wUl. Held, that the prior bequest of A had &iled 
ab initio by reason of its object never having come 
into existence, and that such failure did not make the 
bequest to F and F void, but that tiiey each took an 
absolute interest under tiie will of the testator A as 
tenants in common. Jont^s v. Westcomb, 1 Fq, Cas. 
Abr. 24%, Statham v. Bell, Cowp. 40, Meadows v. 
Parry, 1 V, ^ no B 124, Murray v. Jones, 2 V. 4c 
B 3lS, Mackinnon v. Sewell, 6 Sim, 78, Avelyn v. 
Ward, 1 Ves 420, referred to. Held, also, that 



HINDIT UAW—concluded. 

25. WlLL--concluded. 

there was a necessary implication in favour of the 
daughters F and J* as the testator A wished to give 
them his property on fidlure of adoption, and s. 116 
of the Succession Act enabled the Court to effect 
this necessary implication. Okhoymoney Daaee v, 
Nilmoney Mulliek, I. L. B. 16 Calc. 283, referred 
to. Under Hindu Law a married daughter takes by 
inheritance a limited estate, but under a demiM by 
will she takes an absolute estate, unless her interest 
ii curtailed by express words or by necessary 
implication. S. 82 of the Succession Act referred 
to. Bamasami v. Papayya, I. L B, 16 Mad. 
466, Lata Ramjivan Lai v. Da Koer, I, L, B. 
24 Calc. 406, Mussamut • Rollany Koer v. 
Luchmee Perehad, 24 W. B. 396, Bhoba Tarini 
Debya v. Peary Lall Sanyal, I, L. B. 24 Calc. 
646, Atul Krishna Sircar v. Sanyasi Charan 
Sircar, 9. C. W.N. 784, referred to. Held, further, 
that the words in the will " to whom and their 
respective sons I give devise and bequeath the same" 
did not indicate tSat the testator intended to create 
an estate for life in favour of his daughters with 
a remtdnder over to their sons, and such words could 
not be construed as creating joint estates in favour of 
his daughters and their sons. The word " sons " is 
a word of limitation and is intended to have the 
same effect as the words << sons, grandsons, etc." 
Held, also, that there being no contest as to the 
adoption of Q hy F after the death of the 
testator, F attained the status of a daughter with a 
son. It is now settled by law that an adopted son 
holds precisely the same position as a son bom, as 
regards inheritance from the adoptive mother's 
relations, and the status of an adopted son, unless 
modified by express texts, is similar to that of a 
son bom, as re^puds the performance of periodical 
obsequial ceremonies and inheritance. Puddo 
Kumari Debi T. Jogat Kishore Acharya, 1, X. B, 
6 Calc. 616t Uma Sank er Moitra v. Kali Kumal 
Mozumdar, L, B. 10 I.A. 138, referred to. It is 
premature to decide whether a gift is defeasable in 
the event of either daughter dying without male 
issue. Lalit Mohon Singh Roy T. Chukan Lai 
Boy, L. R. 24 L A. 76, referred to. Radha Pbabad 
HiTLLiOE V. Ranee MAia Dassbb (906). 

I. Ii. B. 83 Cala 947 
B.0. 10 C. W. ir. 696 

HINDU WIIiI.8 ACT (XXI OF 1870). 

See Hindu Law . I. Ii. B. 88 Calc. 1808 



HOLDING OVEB. 

See Adyebse Possbbbiok. 

10 C. W. N. 848 



HOMESTEAD IiAND. 

See Bbvgal Tekavot Act, b. 182. 

10 O. W. N. 944 
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IDOL. 



right ofy to remove. 



See CiTiL Pboobdttsb Code. 

10 C. W. N. 605 

. Bighi of suit of worth tp per — Idol, 

location of— Religious ceremony, — A init not 
based upon any right to the property in idoU or to 
an office, bat upon the plaintiiPs supposed right as 
worshipper to insist on the obeenrance of a ceremonial 
regulation relating to the particular temple in which 
the idol should be ordinarily located is not a suit of a 
civil nature and not maintainable in a Civil Court 
LOKK Nath Misba o. Dasabathi Tbwabi (1902). 

10 C. W. N. 605 

IMMOVEABIiE PBOPEBTY. 

See HiNDV Law . L li. B. 88 Calo. 28 
See BE6I8T RATION AOT (III ov 1877), 



8. 17. 



L li. B. 28 All. 277 



INCUMBBANCR 

See Bbngal TenanctAct, s. 167. 

10 C. W. N. 976 
See Retekue Sale Law, s. 87. 

10 C.W.N. 497 

INHEBITANCE. 

See HiKDU Law. 

I. Ii. B. 80 Bom. 481 
I. Ii. B. 88 Calc. 871, 1079 

INJUNCTION". 

See Appbal . . 10 C. W. N. 7 
See CiTiL FboOEDDBe Code, s. 260. 

10 C. W. N. 297 
See Dbcbbb . I. L. B. 88 Calc. 806 
See District Mukioipal Act. 

I. li. B. 80 Bom. 409 
See Hindu Law . I. Ij. B. 88 Calo. 1119 
See Lease . I. Ii. B. 88 Calc. 208 
See MoBTOAOE . I. L. B. 88 Calo. 689 



tions 



Temporary injunction — Mining opera- 
commenced hy defendant under bond fide 



claim of title — Loss to plaintiff from non^culti' 
vation — Balance of convenience — Sitting by — 
Principles on which temporary injunction should 
be granted.- Tbe Defendant Company acting under 
a bondjide cUum f right began to cut an incline 
and sink a pit f r the purpose of working the 
minerals in certain anda and had already finished 
constructing a railway siding when the plaintiffs 
sued for a declaration of their under-ground rights 
in the said lands and for a permanent injunction 
restraining the Defendant Company from interfering 



INJUNCTION— cojic/«<ftfrf. 
with the same. They also applied for a temporary 
injunction pending the hearing of the sidt restraining 
the Defendant Company from proceeding with the 
boring operations on the allegation that the lands- 
were being rendered unfit for cultivation thereby. 
The Court of first instance granted a temporary 
injunction mainly on the ground that the object of 
the suit would be frustrated, if the Defendant 
Company were allowed materially to alter the 
features of the locality. Meld^ that in makings 
this order the Court had overlooked certain material 
considerations. The balance of convenience in this 
case was in favour of the Defendant Company beings 
allowed to continue the mining operations. The loss 
caused to the Company by stoppage would be out of 
all proportion to the loss apprehended by the pUdn- 
tiils, specially as the plaintiffs (of whose title there 
was no evidence) would, if successful,, be able to 
recover damages from the Company, which was a 
substantial one and which did not enter as a mere 
wanton trespasser. Moreover, it appeared that the 
plaintiffs stood by for a considerable time whilst 
the Defendant Company was spending a large 
amount of money ever the works sought to be stopp^^ 
This is a circumstance of considerable importance in 
dealing with an application for injunction, especially 
in the case of a mining Company. Singaban Coal 
SriTDicATE V. Indba Nath Chattbbjee (1906). 

10 C. W. N. 17a 

INJUNCTION, MANDATOBY. 

DiseretioH of Court — Landlord cannot 

have mandatory injunction in respect of building, 
if, knowing of the obetructioj^, he does not object. — 
Where the tenant of an agricultural holding 
constructs a building of a character not suitable 
to such holding, with the knowledge of the landlord^ 
such landlord is bound not only to object, but to 
take legal steps to stop the progress of the work ; and,, 
in default of doing so, the landlord is not entitled to 
a mandatory injunction for the demolition of the 
building. The same principle will apply where the 
party building is not the tenant, but one who does so 
under agreement with the owner of the kudivaram 
right. Benode Coomaree Bossee v. Soudaminey 
Dossee, I. L. B, 16 Calc, 252, followed. 
Sankaralingam Chettiar v. Stephen Augustus 
Ralli, 8. A, No. 959 of 1901 {unreported), 
followed. Ulaqafpan Ambalam v. (*hidambbam 
chetty(1906) . I. Ii. B. 29 Mad. 487 



INSOIiVBNCY. 

See Intebest 



10 C. W. N. 884 



See LmiTATiOK Act (XV of 1877), SOh. 
II, ABT. 179 . L Ii. B. 28 All 887 

INaOI.VBNC7 ACT (U AND 12 VICT., C. 
31). 



8. 81 — Sale by Official Assignee— 

Sanction of the Court — Power of Court to set 
aside a completed sale,-- Under the Indian Insolvent 
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INSOLVENCY ACT Gl AND 12 VICT., 
C. 81) ^concluded. 

Act the Official Assignee has fall power to eell 
the property and effects of an insolvent* and it is his 
duty to make a sale of the same with all convenient 
speed. The sanction of the Conrt to the sale is not 
necessary. 8. 8L of the Indian Insolvent Act 
does not vest the Court with power to set aside a 
completed sale. Woonwalla v. Maoleod (1906). 
I. li. B. 80 Bom. 515 

Proceedings "in aid of" — English 

Court — Public examination — Procedure. — Where 
some of the partners of a firm had filed their petition 
in insolvency in Calcutta and others had been ad- 
judicated bankrupt in England, and in the insolvency 
j)roceediDg8 in Calcutta an order had been made 
that such proceedings should be "in aid of and 
auxiliary to " the bankruptcy proceedings. JBeld, 
that the Trustee in Bankruptcy and Official Receiver 
liad no locu* standi to oppose the personal discharge 
of the insolvents, who bad filed their petition in the 
•Calcutta Court. Procedure in holding a public 
examination in India under such order in aid. 

•ShBAGEB, nC THB ICATTBB OP (1906). 

I. li. B. 88 Calc. 1062 
Order of Insolvent Court — Suit — 



Special and ordinarif jurisdiction of High Court 
in insolvency— Zimitatton Act (XV of 1S77J, 
Sch, lit Art, 123.— The High Court exercises the 
powers of an Insolvent Court under a special juris- 
diction vested in it by the Insolvency Act, and 
though this jurisdiction is a special one, the High 
^Jourt exercises it as part of the ordinary jurisdiction 
vested by law, Candas Narrondas v. C. A. Turner, 
I, i. jB. is Bom. 620, followed. An order of the 
Insolvency Court is a judgment of the High Court 
and a suit based upon such judgment is maintain- 
Able. Aitermoney Dossee v. liurry Doss Dutt, 
I. i. JB. 7 Calc. 74, followed. Ankoda Fbasad 
'Banbbjbb v. Nobo Kishobb Bat (1905). 
^^ I, L. B. 88 Calc. 660 



INSPECTION. 

See JuDGB 



L K B. 88 Calc. 188 



INTENTION. 

See Pbkal Codb, 8. 292. 



INTEBEBT. 

See Abwab 



I. K B. 88 Calc. 688 



See CoyxBACT Act (IX of 1872), s. 74. 

10 C. W. N. 1020 

See Damdupat. 

See Disqualified Pbopbibtob. 

10 C. W. N. 849 

See Hindu Law . I. Ii. B. 80 Bom. 462 

See Mbsne Pbotits. 

I. Ii. B. 88 Calc. 829 

JSee MoBTGAGB . I. Ii. B. 88 Calc. 690 
10 C.W.N. 266 



I IN TEBE8T - concluded. 

See Pbaotiob. 

See Tbansfbb op PBOPBBTr Act (IV of 
1882), as. 86 and 89. 

Mortgage decree — Construction of 



decree — Date of realization. — A mortgagee, who has 
obtuned a decree for sale awarding interest up to 
the date of realization, is entitled to interest upon 
his mortgage-money up to the date of the confirm- 
ation of the sale. Manilal Umedram v. Manahhai 
ManeJclal, I. L. E. 2S Pom. 264, referred to. 
Hbobaj Mabwabi v. KrBsiira Mohan Thaeub 
(1906) . . I. Ii. B. 83 Calc. 846 

Civil Procedure Code (Act XIV of 



1882J, ss. 851 and 852— Rule of Damdupat, when 
applicable — Damdupatpif applicable in insolvency 
proceedings — Practice, — The rule of damdupat 
exists only so long as the contractual relation of 
debtor and creditor exists, but not when the con- 
tractual relation has come to an end by reason of a 
decree. Proof of a claim in insolvency amounts to 
a decree and the rule of damdupat wonld not apply 
to a claim so proved. Moreover, the uniform 
practice of this Court has been not to apply the rule 
of damdupat in insolvency proceedings. Habi 
Lall Mallice, m bb (1906) 10 C. W. N. 884 
8.C. I. Ii. B. 88 Calc. 1269 



INTESTATES ACT. 

See Limitation 



10 C. W. N. 864 



INVENTIONS AND DESIGNS ACT fV 
OP 1880). 



& 80. 



See BUKDBN of Proof. 



10 C. W. N. 986 



a. SO—Rule issued under s. I 



on reS' 

pondent — Respondent shewing cause by affidavits-^ 
Issue directed to be tried — Onus of proof at trial, 
— 1 ho applicant obtained a rule under s. 30 of the 
Inventions and Designs Act, calling upon the res- 
pondent to show cause that he had not acquired an 
exclusive privil^e in a certain invention. The 
respondent showed canae against the role by affidavits, 
but the Court instead of discharging the rule, directed 
the issue to be tried. Seld »t the trial, the onus of 
proof lay on the respondent. Albxandeb Qbat, 
IN BB (1906) . . IOC. "W.N. 986 

IBBEaUIiABITX'. 

See Civil Pbocbdu^b Code, bs. 306 and 
811. 



jAIjKAB. 

. Fishery, right of -Dobas— Change in 

course of river— Open Channels — Interference 
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JAIaK AB- concluded, 

with right ^Decreet form of, — If a river shifts its 
course leaviiig lakes, dohtt* or sheets of water in 
its old bed, the grantee of the exclusive right of 
fishery in the river retains that right over such 
lakes and dohae so long as these latter remain in 
communication with the main channel at all seasons 
of the year. On proof of the existence of such 
communication and on proof that the defendant has 
prevented the grantee from exercising his right of 
fishery in such doha, the latter would be entitled to 
a decree for recovery of possession without any 
reference to what may or may not be the rights of 
the parties, if the communication should cease in 
future. J. J, Grey v. Anund Mohan Moitro, W, 
M, 1864, 108 i Krishnendro Soy Chowdhry v. 
Surno Moyee, 21 W, R, 07, and Tarini Charan 
Sinha v. Wateon S( Co., L L, J?. 17 Calc, 968, 
referred to. Bhaba Pbasad r. Jaoadikdba Nath 
Bai(1905) . I. L. B. 88 Calo. 15 

JALKAB BiaHTB. 

See FiflHBBT, BiOHT of. 

IOC. W.N. 1849 

JOINDEB OF CAUSES OF ACTION. 

Civil Procedure Code (Act JIV of 

1882J, s. 45Suit^ Agricultural holding^Fiahery 
-^Bengal Tenancy Act fAct VIII of 1885), $, 
IdS-^ivil Court. — A suit for a consolidated 
amount contracted to be paid the defendants on 
account of a fishery, which they claimed as a right 
appurtenant to the holding, is, by virtue of s. 46 of 
the Civil Procedure Code, maintainable. A suit for 
the rent of a fishery is entertainable in ordinary Civil 
Courts, which have jurisdiction in rent suits. Skib 
Pbosad Chattdhttbi V, Yakai Pali (19(i6). 

L Ii. B. 88 Calo. 601 

JOINDEB OF CHABOEa 

See Cbihimal Pboobdttbb Codb. 

I. Ii.ILSOBom. 49 

JOINDEB OF FABTIE8. 

See Bbnoal Tbnakct Act. 

10 c. w. N. aie 

JOINT HINDU FAMILY. 

See CvfXL PBOOBDrBB Codb, s. 13. 
See HiUDXT Law. 



JOINT POSSESSION. 

See CO-SHABEBB. 



I. I.. B. 88 Calc laOl 
JOINT FBOFEBTY. 

See CO-BHABBBS. 

L L. B. 88 Calo. 1201 

Exclueive dealing with joint property 

by one of the co-owners — Remedy of the other 



JOINT V^OV^UTY" concluded. 

cO'Ownere — Form of decree, — On the death of a 
tenant of land, which belonged to several joint 
owners, one of the co-owners obtained exclusive 
possession of the tenant's holding and had his name 
recorded in the mutation department as owner. The 
other co-owners sued for joint possession to the 
extent of their interest in the luid, and they asked 
also for interest pendente lite and future interest 
and costs of suit and for no further relief. Held, 
that the decree to which the plaintifb were entitled 
was a decree declaring that they and the defendant 
were joint owners of the land, and that the plaintiffs 
were, as such joint owners, entitled to an account of 
the profits of tiie land. But the plaintiffs were no£ 
entitled to an injunction restraining the defendant 
from dealing with the land without the plaintiffs' 
consent. Bkola Nath v. Buekin, Weekly Notes, 
1894, p. 127, Mam Jatan Shukul v. Jaisar Shukul, 
Weekly Notes, 1894, p.l66, Rahman Chaudhri v. 
Salamat Chaudhri, Weekly Notes, 1891, p, 48, 
Jagar Nath Sing v. Jai Nath Singh, I. L. R. 
27 All,, 88, Ram Sarup v. Chulzar Banu, Weekly 
Notes, 1905, p. 160, and Watson 4" Co. v. Ram- 
chand Dutt, I. L. R. 18 Calc. 10, referred to. 
Nanhi Dtvi v. Daulat Singh, Weekly Notes, 1905, 
p. 119, in part overruled. Phaki Sinoh v. Nawab 
SiNQH(l905) . . . I. Ii. B. 28 All. 161 

JOINT TENANCY. 

See CoKBTBTTonov 07 DoomcBirT. 

JOINT TBIAL. 

See Cbiminal Pboobdfbb Codb. 

L Ii. B. 80 Bom. 49 

See Bbb judicata. 

L L. B. 88 Calo. UOl 

. Criminal Procedure Code (Act V of 



1898), SS.239 and 537'-Separate retainer of stolen 
properties — Offences committed in the *ame trans* 
action^Charge. — Per HABnroTOVand Stbphbn,JJ: 
(Bbbtt, J., dissentinff).-l»iflerent persons charged 
with separately retaining different articles of stolen 
properties, which are proceeds of the same theft, 
cannot be tried together, as the offences charged 
cannot be said to have been committed in the same 
transaction. Such joint trial is illegal and is not 
saved by the operation of ■. 687 of the Criminal 
Procedure Code Suhrahmania Ayyar v. King* 
Emperor, I L. R. 25 Mad, 61, 5 C, W, Ii. 866, 
followed. In re A. David, 5 C. L. R. 574, and 
Bishnu Banwar v. Empress, 1 C. W. N, 85, 
referred to. Abddl Majid v. Expbbob (1906). 

I. Ii. B. 88 Calo. 1256 

> Offences of the eame kind by the same 



persons on different dates^Separate transactions 

Misjoinder of persons — Criminal Procedure 

Code (Act V of 1898), ss. 283, 284 and aSP.-The 
petitioners and others entered upon a plot of land 
belonging to the complainant on the 22nd February 
and looted his linseed crop, and on the next dav the 
sam^ persons entered upon another plot and looted 
his tobacco. They were tried jointly, under the 

S 
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JOINT TBIAI*^ eoncMkl, 
•axnmary procedure, and convicted under m. 143, 
179 pf the Penftl Code in respect of each occurrence. 
Beld, thftt the eyents of the two difPerent dates were 
not parte of the same transaction, and that the trial 
was bad for nii»;niDder under s. 289 of the Criminal 
Procedure Code. 5. 234 by its terms refers to the 
case of a single accused, aiKl is not applicable, where 
sereral persons are tried jointly under s. 289. 
BvDHAi Shbix v. Empbbob (190 §. 

L Ii. K 88 Calo. 292 
JTTDGBL 

806 SAircnov to PBOSBcirTB. 

I. Ii. B. 88 Gala 1898 
Inspeetion — Local inspection without 



notice to part%B9.^mk Judge with a view to a better 
understanding of the evidence in a case and to clear 
up some doubtful points, made a local inspection 
without giving any notice to the parties. The result 
of the investi^tion he did not place upon the record, 
but he did so in his Judgment. Held, that a Judge 
is at liberty himself to inspect the property in 
dispute and inform himself by the observation of 
his senses of matters which may help in understand- 
ing the evidence and in deciding the case, especially 
such matters which do not require scientific know- 
ledge. Joy Coomar v. Bundhoo. Lai, I. L. It, 
9 Cale. 868, and Dwarkanath Sardar v. Frosunno 
Kumar Bai'ra, 1 C. W, Jf . S82, referred to. Held, 
also, that there is no law, which r^uires a Judge to 
give notice to the parties or to give them an oppor- 
tunity of being heard either during or after the 
inspection. It is generally desirable that a Judge 
should place upon record the result of his investi- 
gation. MoBAK V. Bhaobat Lal Saha (1905). 

I. Ii. B. 88 Calo. 188 

JTTDaMKNT. 

See Affbal . I. Ij. B. 88 Calo. 1828 
8ee AwABD . I. Ij. B, 88 Calo. 789 
See Lbttbbs Pativt, ol. 16. 

10 C. W. N. 986 
See Ldcitation Act, b. 19. 

10 C. W. N. 874 

JUDaMJsLM T-DEBTOB. 

See CiTiL Pboobdttbb Code, s. 244. 

10 C. W. N. 240 

JUDICIAIi OFFICEB8 ON TOUB. 

See Judicial Otbicbbb' Pbotbction Act 
(XVIJI OP 1850). 

JUDICIAL OFFICEB8' FBOTECTION 
ACT (XVm OF 1860). 

CivU Procedure Code (Act XIV of 

1882), », 199 - Suit againet a Magistrate to recover 
damages — Judgment written hg a Judge after his 
transfer^ Proceedings before a Magistrate for 
arrears of Municipal revenue^Jurisdiction - Fro- 
Uetion afforded to judicial officers - Public policy 
^^ Judicial officers on tour,^1o secure protection 



JUDICIAL OFFIGBB8' FBOTECTION 
ACT (XVin OF IBMy^oncluded. 

under the Judicial OfBcers* Protection Act (XVIII of 
1860) the defendant must show that, 1st, the act com- 
plained of was done, or ordered by him in the dis* 
charge of his judicial duty ; and, 2nd, that it was 
within the limits of his iunsdiction, or if not within 
those Umiti, that he, at the time, in good faith beliey- 
ed himself to have jurisdiction to do and order the 
acts compUuned of. In a suit against a Magistrate 
to recoyer damages for injury to the plaintiff on 
account of the highly arbitrary, spiteful and illegal 
conduct of the defendant — ^the conduct being in tiie 
course of proceedings instituted by a Municipality 
against the plaintiff before the defendant as Magis- 
trate for the recovery of arrears of house tax— the 
plaintiff contended that the defendant had no joris- 
aiction to entertain the proceedings because the 
arrears were paid before the proceedings were com- 
menced. Held, that the case was one which the 
Magistrate was competent to entertain and none the 
less because in the result it might appear that there 
was nothing due. Jurisdiction for the purpose in 
hand rested, not on tiie proof adduced in support of 
the charge, but on the nature of the charge actually 
made. The protection afforded to judicial officers 
rests on public policy. And although thereby a 
malicious Judge or Magistrate may gain a protection 
designed not for him, but in the public interest, it 
does not follow that he can exercise his malice with 
impunity. His conduct can be investigated else- 
where and due punishment awarded. Judicial officers, 
whose official movements may leave them open to the 
charge that they wilfully compel parties, who appear 
before them, to follow the movements of their camp, 
should strive to exercise their powers with such con- 
sideration for such parties as will secure them from 
any imputation of misconduct in this respect. QlB- 
JABHABKAB V, GOFALJI (1905). 

I. L. B. SO Bom. 241 

JUDICIAL FBOCEEDINa. 

See Cattbb of Aotiok . 10 C. W. N. 107 
See Cbdonal Pbooedubb Codb. 



JULKUB. 



river. 



in non-tidal and non-navigable 



10 C. W. N. 640 



See FiBHBBT . 
JUBISDICTION. 

See Afpbal . I. L. B. 88 Calc. 1823 

See Abbxtbatiov. 

L L. B. 29 Mad. 69 

See BB50AL Uppbb Pbotivcbs and Assam 
CitilCodbts Act (XH of 1887), ss. 16, 
17, 18 AND 19. 
See CiTiL Pbocbdxtbk Codb. 

I. L. B. 80 Bom. 570. 625 
10 C. W. N. 12 

See Comfanibs Act, b. 58. 

10 C. W. N. 906 
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JUBlBDiaaON'-eontinued. 

See CoFTBAOT Act (IX op 1872), s. 69. 
See CoFTBiQHT Act, s. 6. 

10 a W. N. 184 
See CKXHorAL Pbocbbubb Cobb. 
See LsTTBBS Patknt. 

I. Ii. B. 80 Bom« 167 
See Pbval Cudb, 8. 292. 
See PosSBSSiOK. 
See Pbaotiob. 
See Small Cattsb Cottbt Act. 

See TBAK8PBB OF SiriT. 

Non-reeident foreigner— Subjects of 

protected Native States may he sued, if cause of 
action arises within the Jurisdiction, — A non- 
resident foreigner, who Lb a subject of a protected 
Native State, may be sued in the Courts of British 
India, if the cause of action arose within the juris- 
diction of any such Court. Even apart from the 
provisions of s. 17 of the Code of Civil Proce- 
dure, the cause of action in the case of contracts 
arises at the phice of performance. Annamalai 
Chettv V. Murugesa Chetty, J. i. JB. 26 Mad, 
644, followed. Tadbpalli Sfbba Bao v, Mib 
QULAM ALLIKHAN OF Banoanafalli. (1905). 

I. Ii. B. 28 Mad. 69 

Security for good behaviour — District 

Magistrate, power of — A District Magistrate ha 
no power under the law to order a 'further ' inquiry 
in a proceeding under s. 110 of the Code of Criminal 
Procedure after setting aside, on appeal, an order 
passed by a Subordinate Magistrate directing the 
accused to fumbh security for good behaviour. 
Dataitath Talttqdab v. Empebob (1905). 

I. L. B. 38 Oalc. 578 

Suit against a Magistrate to recover 

damages — Proceedings before a Magistrate for 
arrears of Municipal revenuC'^Protection afford' 
ed to Judicial officers — Public policy — Judicial 
Officers' Protection Act (XVIII of 1850J.-ln a 
suit against a Magistrate to recover damages for 
injury to the plaintiff on account of the highly 
arbitrary, spiteful and illegal conduct of the 
defendant — the conduct being in the course of pro- 
ceedings instituted by a Municipality against the 
plaint^ before the defendant as Magistrate for the 
recovery of arrears of house-tax — the plaintiff con- 
tended that the defendant had no jurisdiction to enter- 
tun the proceedings, because the arrears were paid 
before the proceedings were commenced. Held, that 
the case was one which the Magistrate was competent 
to entertun and none the less because in the result 
it might appear that there was nothing due. 
Jurisdiction lor the purpose in hand rested, not on 
the proof adduced in support of the charge, but on 
the nature of the charge actually made. Gibja* 
«HAlfXAB V, GOPALn (1905). 

I. Ii. B. 80 Bom. 241 

_ Suit for specific performance — Specific 

performance of agreement to grant lease — Land 
partly within Jnritdiction — Civil procedure Code 



TUBlSDlCTlON—coniinued, 

(Act XIV of 1882), s. 16, cl, (dJ^Chota Vagpuf 
Uncumbered Estates Acts (VI of 1876, V 
of 1884), s. 8 "Liabilities,*' meaning of—Sffect 
of order under s. 2 on pending appeal^SpeciJic 
performance of contract— Contract^Disability to 
contract — JSffect of contract being embodied in 
decree-^Chota Nagpur incumbered Estates Act 
(VI^ofl876), s, 3, sub-s, 8, els. (a) and (c), s, 23^ 
Invalidity of contract — Perpetuities, — ^In a suit by 
A against S for establishment of his title to the 
Dhalbhoom Baj, which was at that time under the 
management of Government under the Chota Nagpur 
Encumbered Estates Act, S, who was then actually 
and rightfully in possession of the Baj, entered into 
a compromise with A by which, on the latter recog- 
nising his titie to the Baj, S agreed that he would, 
within three months after the PUbj was released, exe- 
cute in favour ot A a putni lease of a compact 
portion of the Baj yielding a certain income. The 
suit was decreed according to the terms of the com- 
promise ; the manager under the Act was no party to 
the compromise or to the decree. After tiie release 
of the Kaj the heir of A sued S for specific perform- 
ance of the agreement to grant the lease and for pos- 
session with damages and mesne profits of the land 
covered by the lease or in the alternative for com- 
pensation. Held that, under s. 16, cl. (d) of the 
Civil Procedure Code, a Court within the local limits 
of whose jurisdiction a portion of the land, which 
might be covered by the lease, was situated, was com- 
petent to try the suit Land Mortgage Sank v. 
Sudurudsen Aimed, I, L, R, 19 Calo. 358, Sreenath 
Boy V. Cally Doss Qhose, L L, B, 5 Calc, 82, 
Kellie v. Eraser, I, L.B,2 Calc, 446, and Delhi 
and London Bank v. Wordie, I, L, B, 1 Calc. 249, 
referred to. Held, that the agreement was a liability 
and the appeal to the High Court was barred by th e 
provisions of s. 8 of the Chota Kagpur Encumbered 
Estates Act by reason of the fact that pending the 
appeal the estate had again been taken charge of by 
the Government under the Act. Kameshar Prasad 
V. Bhihhan Narain Singh, I, L, B. 20 Calc, 609, 
followed. Held that, under s. 8, sub-s. 8, els. (a) and 
(c) of the Chota Nagpur Encumbered Estates Act, 
S was, at the time the agreement was made, rendered 
incompetent to enter into the agreement j that the 
agreement was not a matter involving any question 
of succession within the meaning of s. 28 of the Act ; 
and the manager, although originally made a party, 
having ceased to be a party to A's suit at the time 
the compromise was filed, it could not acquire any 
binding effect by reason of its being included in the 
decree. Held, further, that the agreement was in- 
definite in its terms and having never since been 
definitely expressed or concluded was incapable of 
specific performance, and that it was also bad as 
infringing the law of perpetuities, inasmuch as, 
having regard to the amending Act V of 1884, the 
Dhalbhoom Baj might not have been released within 
the period limited by the law. Chandi Charan 
Burua v. Sidheswari Debt, I. L, B. 16 Calc, 71, 
relied on. Jagadis Chandba Dbo Dhabal v. 
Satbvohan Deo Dhabal (1906). 

K B. 88 Calo. 1065 
h2 
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JTTBIBDIOnON— coii^iiiif«(f. 

— — — Juritdietion of Migh Court — Original 
Side of High Court — Suit for administration of 
the eitate a%d to set aside decree on the ground 
of fraud — Decree of Mof^ssil Court — Leases 
of land outside jurisdiction — Executor defendant 
residing in Calcutta — Construction of Hindu will 
— Expenses of poojas, etc, — Discretion of 
executors — Votd bequest — Directions as to 
accumulations, — ^The plaintiff brought a suit on 
the original side of the High Court at Calcutta 
for a^inistration of the estate of her husbandf 
who had been a resident of Calcutta and for 
the construction of his will ; and she also prayed 
that a deed of trust, an award, and two leases of land 
outside the jurisdiction of the Court, all of which docu- 
ments dealing with her husband's estate she alleged 
she had been induced to sign bv the fraud of one of 
his executors, th^ principal defendant, who resides in 
Calcutta* and a decree of the Subordinate Judge of 
Alipur filing the awud and giving judgment in 
accordance therewith, might be declared void by 
reason of fraud. She obtained leave to file the suit 
on the gn^und that the cause of action arose partly 
outside the jurisdiction of the Court. Both Courts 
below held that the fraud was proved. Held, by the 
Judicial Committee, that the High Court on its 
Original Side bad jurisdiction to entertain the suit. 
That Court had power to order administration of the 
estate, and as auxiliary to such order to set aside deeds 
obtained by tiie fraud of the executor. The fact 
that a decree had been granted by a mof ussil Court 
mailing a fraudulent awiud an order of Court did not 
protect that decree from the jurisdiction of the High 
Court, when redressing the fraud. The High Court 
was also entitled, for the due administration of the 
estate, to set aside leases of land outside the territorial 
limits of its jurisdiction, those leases having been 
made as an incident of the same fraud. By his will 
the testator gave one- third of his estate to each of his 
two brothers, and as to the remaining third gave the 
following direction to his executors. " And you are 
to pay my share of the expenses whatever that be 
that shall be incurred in the performance of cere- 
monies at the house of my maternal grandfather 

. and for the poojas, etc., that shall be per- 
formed by my brothers in our own house you shall 
give my share of the expenses." Held, that this did 
not give an unlimited discretion to the executors as to 
the amount of the payment, and that by the decree 
an enquiry was rightly directed to determine what 
was a reasonable and proper sum for such expenses 
" having regard to the terms of the will and all the 
circumstances of the case." 1 he ultimate disposal of 
the residuary third was that after all payments 
directed by the will whatever sum should remain was 
to be used in * the purchase of Company's papers, 
*< and you shall pay the interest thereof to mv wife 
for her life, and after her death you are to make over 
all the property of mine and • ompany's paper, etc., 
which you shall have in your possession to tiiem. who 
shall be my heirs . Held, that if the word heirs 
meant the persons, who would be heirs at the widow's 
death, the gift was void and the result was an intes- 
tacy. If, on the other hand, the word meant the 
testator's right heir (as their Lordships thought 



JUBISDIOTI ON^eoneluded, 
it might), that was the widow herself, who therefore, 
in any case, was entitled to the residue for a widow's 
estate, and bdng solely entitled to the fund directed 
to be accumulated she could release the directbn for 
accumulations and enjoy the whole income. Bsvodb 
BbHIBI BOSB V, NlSTABlVI Dassi (1905). 

1. 1*. B. 88 Calo. ISa 

JUST CAUSE. 

See CBncDTAL Pbocxditbb Codb, bb. 4 ixjy 
476. 

See Pbobatb aicd ADMnnsTBATioir Aot, 
B.«0 - . 10 O.W.N. 965 



E 



KABUIiIYAT. 

See Bbkt . 



LI..B.88Calc.l40 



KABNA^AN. 

See Maxabab Law. 

KATHIAWAB STATES, WHETHER 
BRITISH TEBBITOB7. 

See Natitb Statbb . 10 C. W. N. 861 

KHOBFOSH GBANT. 

Temporary disability of such grantee 

to contract, his estate being subject to the provi- 
sions of Chutia Ifagpur Encumbered Estates Act 
(VI of 1876J—Eatifieatien, effect of, — A granted 
a khorposh lease, when he whs under legal disability, 
his estate being subject to the provisions of the 
Chutia Nagpur Encumbered Estates Act (VI of 
1876). Subsequently, when his disability ceased, he 
ratified the lease. Held, that it was quite comp^nt 
for a person emerging from a state of disability to 
take up and carry on the transaction commenced* 
while he was under disability, and A having subse- 
quently ratified the lease, it was a per^ctly good 
lease aiid was binding on him. Or eg son v. Udov: 
Afiitga Deb, L L, JB. 17 Cale. 223 : L, E. 16 L A. 
221, followed. BoT r. Bak Jiwav SnroH 
(1905) .... I. Ii. B. 88 Calo. 868 
8.C. 10 C. W. N. 149 



KHOBFOSH LEASE. 

See EsoBPOBH Qbavt. 



KHOT. 



See Eboti Act . I. Ik B, 80 Bom. S90 
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SHOT! ACT (BOMBAY ACT I OF 
1880). 

88. 6, 7, 8, 9, U^Khot-^eeupanof 

ienani — Mortga^B by oecupa^ey tenanl^-Forf€i* 
iure. — ^There is no anthority for Mying that an occn- 
pancy tenant, whose tenancy u not determinecU 
forfeits his tenancy hy parting temporarily with 
the po s s essi on of his land to another without resign- 
ing the land as completely as would he necessary, in 
the case of priTileged oecnpants of another snh-class, 
to place the land at the disposal of the khot. And 
so long as his tenancy is not determined* the land is 
not at the disposal of the khot And the khot 
cannot claim to treat the person in possession, under 
a right derived from the occupancy tenant, either 
4M a trei^pasBer or even as a yearly tenant, so long as 
the privileged occapant's rights remain nndetermined 
hy resignation, lapse or duly certified forfeiture. 
Tbsa but Baha V, Saehabak Gopal (1905). 

I.Ii.B.80Bom«290 



JKUTCHI MEMONB. 

Se€ CxTTCHi Mbhons. 



I.ABHAM. 

Se€ Pbobatb avd Admixistbation Act 
(V OP 1881). 

XACHEa 

Se€ SPBomo Pbbpobmanob. 

I. Ii. B. 88 Calo. 688 

liAKHTBAJ IjAND. 

8e€ Lavdlobd and Tbnakt. 

IOC. W.N. 484 

XAND ACQXnSITION ACT (X OF 
1870). 

899 PoBT CoHiossioiniBS Act (Bbkoal 
Act V OF 1870), 88. 6, 6, 81, 38, 39. 

1 Ii. B. 88 Calo. 1248 

XAND ACQUISITION ACT a OF 1894). 

8e9 Calcutta MinaciPAL Act, b. 557. 

10 C. W. N. 889 
899 CvrtL Pboobdubb Code, 8. 102. 

10 C. W. N. 991 



B. 8» oL (v)—MarhH valu9of land 

-^ColUetor^Caleutia Munieipal Act (Bengal Aet 
III of 1899), s, 667^Land—Dutrici—B§*a99e$i' 
fMuL^Tbe objeet of s. 567, cl. (a) of the Calcutta 
ifunicipal Act, is merely to give an extended defini- 
tion of the term "Collector," which is defined in s. 8, 
•el. (c) of the Land Acquisition Act, or in other word*, 



LAND ACQUISITION ACT (I OF 1894 

— continmed, 

in the event of an acquisition of land or buildings by 
the Calcutta Municipal authorities, it is open to, but 
not obligatory upon, the Chairman of the Corpora- 
tion to perform the duties of the Collector. But 
whether the Chairman of the Corporation or any of 
the other persons mentioned in s. 3, cl. (o) of Act I of 
1894^ acts as the Collector, the acquisition must take 
place under the Land Acquisition Act. The per- 
formance by the Chairman of the Corporation of the 
duties of a Collector under s. 557, cl. (a) of the 
Calcutta Municipal Act is not a condition precedent 
to the applicability of the provisions of the other 
clauses of the section. The term "land," as used 
in s. 557, cl. (d), includes bu8te9 lands. The term 
" difltrici" as used in the proviso to s. 557, cl. (d), 
is equivalent to the term "ward" under the old 
Municipal Act. II of 188*'. The term "re-assess- 
ment " in 6. 557, cl. {d), signifies " revaluation " and 
not the re-imposition of ** rate " or " tax." Where a 
substantial part of the act of assessment or valuation 
was completed before the commencement of the Act» 
it cannot be maintained that there was a re-assess« 
ment after the commencement of the Act, because 
some objections to the re-assessment or re- valuation 
might have been preferred or disposed of after that 
date, although the re-assessment came into force on 
the day of the commencement of the Act. Corponi' 
tion 0/ Calcutta v. Bhupaii Roy Chowdhry, 2. X. 
B. 26 Calc» 74, referred to. Sbcbbtabt op Statb 
VOB India p. 6bloha]Cbbb8 (1905). 

I. L. B. 88 Calo. 898 
8.0. IOC. W.N. 289 

88. 12, 18 — Notice hy the Collector^ 



B^erence to Court — Construction of statute-^ 
Meaning qf word ** immediately. ^The provisions 
of the Liand Acquisition Act for the compulsory ac- 
quirement of private property are made for the 
public benefit, and, in the case of such Acts, " if 
upon words or expressions at all ambiguous it would 
seem that the balance of hardship or inconvenience 
would be strongly sgainst the public on the one con- 
struction or strongly against a private person on 
another construction, it is consistent with all sound 
principles to pay regard to that bslanoe of incon - 
venience." Dixon's case, 6 App, Cas. 8'47, followed* 
The word "notice" as used in cl. (b) of the 
proviso to s. 18 of the Land Acquisition Act, I of 
1894^ means notice whether immediate or not. The 
clause in question prescribes one of two periods of 
limitation for a party, who has not accepted the Col- 
lector's award, viz,, either six weeks from the date of 
the receipt of the Collector's notice, whether im- 
mediate or not, or six months from the date of the 
award : whichever period shall first expire. Where 
a statute or written contract provides that a certidn 
thing shall be done " immediately ", regard must be • 
had, ill construing that word, to the object of the 
statute or contract as the case may be, to the portion 
of the parties, and to the purpose for which the 
Legislature or the parties to the contract intend that 
it shall be done immediately. The conditions pre- 
scribed by s. 18 of the Act are the conditions to which 
the power of the Collector to make the ref^nce ia 
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LAND ACQUISmOK ACT a OF 18M) 

■abject, and thete conditions most be fulfilled before 
the Court can have juriediction to entertain the 
reference. Dixon v, CaMonian Bailwajf Co,, 5 
App* Cat. 827, referred to. Chrittie y. Biehard- 
son, 10 M. 4* W, 688, BaUigh v. Aikimon, 6 M,S^ 
W. 677, and J|» re the application of 8k$$hamma, 
J. L. jB. 22 Bom, 276, followed. Iv BB Kavv 
EoTHABB (1905) , . . L Ii. B. 80 Bom. 876 

^ B8. la, 18, 81, 68— Ctt»i7 Pro* 

cedure Cods, ss, 102, lOS—Apportionment^-* 
Beferenee to Court — JDitmistal for dffault^ 
Fresh suit, if maintainahls-^Bighis of persons, 
not parties to the reference — Construction of 
Statute — Special jurisaietion,^Cert^xn persona, 
who were parties in a land acquisition proceeding, 
being dissatisfied with the apportionroeDt of the 
compensation monejr made by the coUectory, obtained 
a reference to the Court under s. 18 of the Land 
Acquisition Act, but as they did not appear at the 
hearing of the same it was struck off. Eeld, that 
a suit instituted by the same persons in tho Civil 
Court for the apportionment of the compensation 
money was barred by ss. 102 and 108, Civil Procedure 
Code, which apply to proceedings befote the Court to 
which a reference is made under s. 18 of the Land 
Acquisition Act, owing to the operation of a. 647, 
Civil Procedure Code» which is made applicable to 
such proceedings by s. 53 of the Land Acquisition 
Act. Persons, who were not parties in the land 
acquisition proceeding, were not debarred frooi 
instituting a suit for apportionment in the Civil 
Court Stbphbn, J, — Qncvre- Whether persons, 
who were before the Collector, but not before the 
Court to which a reference was made under s. 18, 
Land Acquisition Act, would be debarred from in- 
stituting such a suit. Mvcbbjbb, /. — An objection, 
as to the measurement of the land or the amount of 
the compensation payable therefor, must be deter- 
mined exclusively by a reference to the Civil Court 
under a. 18, cL (1) of the Land Acquisition Act 
But a question as to the persons to whom compen« 
sation is payable or its apportionment among the 
persons interested may be determined either under 
a reference as contemplated by s. 18, cL (1) of the 
Act or by suit at the instance of persons lawfully 
entitled to it as against another, who has drawn the 
compensation money. When, however, a partgr has 
once availed himself of a reference to the Court 
under a. 18, Land Acquiaition Act, he cannot again 
aak for an opportunity to litigate the same matter 
In the ordinary Court Sri Punnabati Dai v. Pad' 
manand Singh, 7 C, W, N, 533 ; Baja Nilmoni 
Singh r. Bam Bandhu Bai, I, L. B. 7 Calc, 288 at 
p, 393 i Surmut Jan Bihi v. Padma Lochun, 
I. L. B. 12 Calc, S3, referred to. Vhakdi Sivqh «. 
. BAHAoniK BoT (1905) . . 10 C. W. ^..991 



LAND ACQUISinOK ACT a OF 1884) 

continued. 

Court ^ shall state the grounds on which objection 
to the award Ib taken." Such requirement ia one of 
the conditiona precedent to the obligation of the 
Collector to niJce the reference. Reld, that aa 
a. 147 of the Civil Procedure Code applied the 
claimant at the henring ia not confined to the groonda 
aet out in hia notice. Held, further, that he is 
entitled to advance claima in reapect of portiona of 
the land taken up not referred to in hia notice. Itf BB 

BVBTOMJI JUIBHAI (1905). 

I. UB. 80 Bom. 841 



-. 8. 18 (^y-— Beferenee by Collector^ 

Grounds of objection — Additional grounds urged 
h$fors Court'^Issues.-^S, 18, sub-s. 2 of the 
I^nd Acquisition Act requires that any person 
interested who has not accepted the Collector's award 
and requires the Collector to make a reference to the 



B. 18 — Award — Befsrenee — Locus 

standi to ask for rsfsrsncs on the ground qfinsuffi* 
eieneg of amount awarded — Intsrist in land, if ns* 
eessary — Person interested — Decision of Collector, 
power of Court of reference to question — InterlocU' 
torg order — AppeaL-^Some land in which one B 
owned a mourcui miukurrari tenant's interest iraa ac- 
quired by Government Previoua to the declaration 
of the acquintbn, one O had entered into a contract 
with B, Notice of the acquisition under s. 9 of the 
Act was served, amongst others, on O. G alone ap« 
peared before tiie Collector and, on the award being 
made, applied for a reference under s. 18 on the 
•rround uiat the amount awarded was inaufilcient. The 
Collector made the order asked for. Up till the date of 
the declaration no conveyance of S*s interest in the 
land had passed in favour of G, But some time after 
the award and the order of reference, B purported 
to convey all the intereat he could claim on account 
of the land to G, The Land Acquiaition Judge held 
that under the circumatances G had no loeus standi 
to contest the sufficiency of the award, ffeld, that 
no question of apportionment having arisen, the 
question whether G had an intereat auch aa would 
entitle him to any portion of the compenaation money 
was a matter foreign to the proceeding at that atagew 
The fact that G had claimed an interest in the com- 
pensation money and the Collector had thought that 
he was a person, who could come in as claiming an 
interest, was sufficient to entitle him to aak for a 
reference and to appear in support of it. The order 
of the Land Acquisition Judge deciding that G had 
no locus standi to .contest the sufficiency of the 
award was passed on a petition of objection preferred 
on behalf of the Qovemment But the final order 
confirming the award was made on a subsequent date. 
Both ordera having been appealed againat, — Sold, 
that no appeal against the previoua order waa neoea- 
aary, nor did an uppeal lie from an interlocutory 
order of its nature. Galstauv e. Sbobbtabt of 
Staib fob India (1905) . 10 O. W. K. 186 

88. 889 ol8. 8 and 4, and 48— .^i^^t- 

siiion of portion rendering remainder useless — Com* 
pensatton — Injurious affection — Severance^-^Some' 
stead land — ** Bouse." — Where a portion of a hold- 
ing uaed for reaidential purposea waa acquired bj 
Government, and it waa found that the renudning 
portion waa thereby rendered uaeless for such pxu> 
poses, — Held, that it was of very little importance 
wheiher the whole holding formed a " house " within 
a. i9 of the Land Acquisition Act so aa to render it 
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LAND ACQUISITION ACT (t OF 18M) 

"'Concluded, 

obligatory on Government to aoquire the whole of it^ 
inasmuch as compensa^on to the extent of the value 
of the entire holding would have to be paid owing to 
damages caused by severance and to the pro^rty 
being injuriously affected by the ncquisition. Sabat 
.Chakdba Boss «. Sbobbtabt of Statb tob 
Inou(1904) . . . 10 C.W.N. 250 

Partis* bound by deexHon a$ to right 

to claim compensation — Res judicata, — An adjudi* 
cation as to the right of persons claiming compen* 
sation under the Land Acquisition Act (i of 
l^H) concludes the question between the same 
parties in subsequent proceedings. Mohadsvi v. 
Nselamani, I, L, B, 80 Mad, 269, distinguished. 
Cbowaeabax Maxki o. Vaytafbath KirvHi 
KcjTTi Ali (1905) . I. L. B. 28 Mad. 178 

88. 54, 66 — Appsal against award-^ 

Hindu Law^Charity properties primd facie in* 
alienable. — Properties set apart for charities are 
j!)n«}Mi/ac«> inalienable; and where such properties 
are acquired under the Land Acquisition Act, the 
award made thereunder may direct the investment of 
the compensation money in Qovemment securities. 
An appeal lies against the award in so far as it 
directs investment under s. 64 cf the liand Acquisi- 
tion Act. Shiva Rao v, Kagappa (1905). 

I. Ii. B. 29 Mad. 117 

IiAND-HOLDEB AND TENANT. 
See Lakdlobd and Tbnant. 

IiANDLOBD AND TENANT. 
See Adtbbsb Possbsbion. 

10 C. W. N. 848 
See Bbkgal TBBiAiroT Act. . 

10 C. W. N. 861. 647 

See Civil Pboobdubb Codb, s. 244. 

10 C. W. N. 240 

See EviDBNOB Act (I of 1872), b. 90. 

L U B. 88 Calo. 671 
10 C. W. N. 422 

See Leasb . I. Ii. B. 88 Calo. 208 

See Mad BAB Bbvt Bbootbbt Act. 

See Pbactiob . I. Ij. B. 88 Calo. 1094 

See Tbavspbb . 10 C. W. N. 422, 448 

Sate of rent - Decree by a co-sharer 

landlord, if evidence, — ^A decree by a co-sharer 
landlord is not admissible as evidence as to the rate 
of rent in a suit brought by another co-sharer. 
Abditl au V, KAJ Chahdba Dab (1906) 

IOC. W.N. 1084 

' Civil Procedure Code (Act XIV of 

1S82J, s, 584 — Power of Court on second appeal 
to examine evidence of usage — Custom, — A ryot 
holding lauds in a zamindari on a permanent tenure 
would, as regards land on which a money assessment 
is paid, be prima facie entitled exclusively to the 
trees thereon. Where the crops are shared between 



IiANDLOBD AND TENANT— <ro«h'««0(f. 

the ryot and zemindar, they will be jointly interested 
in such trees, but such presumptions may be rebutted 
by proof of usage or contract to the contrary. Ifwra;^ 
yana Ayyanyar v. Orr, 1. L, 22. 2S Mad. 952 
followed. Although the provisions of s. 684 of the 
Code of CItU Procedure disallow a second appeal 
witii reference to findings of fact, yet the existenoe 
or non-existence of usage having the force of law 
is unaffected by such disallowance. Consequently, it 
is the duty of the Courts when it has to pronounce an 
opinion npon such question^, to examine the evidence 
bearing on it, not only as to the sufficiency thereof 
to establish all the elements (antiquity, uniformity 
etc.) required to constitute a valid usage having the 
force of law, but also the credibility of the evidence 
relied on and the weight due to it Custom in India 
is transcendent law. A custom cannot be established 
by a few instances or by instances of recent date. 
Obseryations on the nature of evidence necessary 
to support custom. Eranjoli Viehnu Nambudri 
V, Eratyoli Krishnan Nambudri, I, L. E, 7 Mad. 
3, followed. Hurrw Churn Dass v. Nimai Chand 
Eeyal, I, L. S. 10 Calc, 138, not followed. Bai 
Shrinbai v. Kharshedji, I, L, B, 22 Bom, 430, 
not followed. Kaeabla Abbatta v, Vbbkata 
Papatta Kao (1905) . I. Ii. B. 29 Blad. 24 

Bent^Apportionmsnt^^Tranafer of 

lessor* s interest by operation of law^lVansfer of 
Property Act (IV of 1882 J, ss. 2 (dj, SS.—B was 
hikim and as snch was entitled to cMtain mausas, 
^hich were held by ilf as mortgagee in possession 
under him. On the 7th Sraban 1807 Fusli B ceased 
to be hikim and plaintiff became hikim and took 
possession of the mausas by ousting M, M had 
collected from the tenants of the maugas the entiro 
rent for the year 1807, and plaintiff brought this 
suit for a refund of the ront for the period from the 
7th Sraban to the end of the year 1807. Seld, that 
s. 86 of the Transfer of Property Act being inappli- 
cable to the case, having regard to s. 2 (i) of tnat 
Act, the plaintiiTs claim was not sustainable. 
Satyendra Nath Thakur v. Nilkanta Singha, J. 
L, B, 21 Calc, 883, and Lakshminarappa T. 
Melothraman Nair, I, L, B, 26 Had, 540, referred 
to. MATHBWaON V, SHTAH SirVDBB SlVHA (1906) 

I. Ii. B. 88 Calo. 786 

Permanent tenurcholder — Under* 

ground rights-^Minss and Minerals— ^Agricultural 
land-^Transfer of Property Act (IV of 1882), 
St, 108 (o), 117. — ^Whero a zemindar had created a 
permanent tenuro in respect of agricultural land at a 
rontal fixed in perpetuity : Held, that the tenure* 
holder would possess all underground rights, unless 
there was something express to the contoiry. The 
provisions of the Transfer of Iroperty Act would not 
apply to such a case and no restriction having been 

8ut on the use of the laud, the tenuro-holder's use of 
; would not be limited to agriculturo by reason of 
the fact that the land was agricultural when the 
tenuro was created. By the land-law of the country, 
when a permanent tenuro is created, the zemindar, in 
the absence of express reservation, invests the tenuro* 
holder with everv right that can appertidii to him 
short of the quit rout, and the tenure-holder can do 
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UkXTDUORD AND TSNAKT^continuid, 

whftt he likes with the land short of altogether 
destroying it. The common law of England regard- 
ing the mining rights of lessees for a term cannot be 
made applicable to permanent tenures in the rural 
parts of bengal, Frinee Mahomed Bukiyar Shah 
T. Jtani Dhojamoni, 2 C, L, J, 20, and In re 
. Farmanaudae Jetcandae, I. L. J2. 7 Bom. 109, 
distiognished. Shibax Chaxbivabtx v. Nabaim 
SnroH Deo (1905) . . I. U B. 88 Oalo. 64 
8.0. IOC. W.N. 425 

> Bent — Second appeal^^BengfU Tenancy 



Act (Vlllof 18S6J, as amended hy Act III of 
1898, 99. 106 and 109 A — Ca9e where the existing 
rent is not varied and the inoreaee of rent ie 
sought for on the ground of increase in area—^ 
Whether decision in such a ease is a "decision 
settling a rsji^."— The words in sub-s. (3) of s. 109A 
of the Bengal Tenancy Act (VIII of 1886, as 
amended by Act III of 1898), "not beins a decision 
settling a rent." ioclnde cases in which &e existing 
rents were not varied and increase of rent was sought 
for, amongst other grounds, on account of the 
increase in the area of the holdiogs. Therefore, 
where the Special Judge on appeal held that no case 
was made out for enhancement of rent on the ground 
of increase in the area of the holdings, no appeal lies 
against that decision to the High Court Bambswab 
SiiiGH V. Bhtbahbswab Jha (1906). 

I. L. B. 88 Calo. 887 



Benami transaction 



'Benami lease^* 



Authority of benamdar registered tenant to pledge 
the tenure for arrears of rent — Mortgage— Form 
of mortgages — Agreement not to alienate— Trans* 
fer qf interest — Creation cf charge — Absence qf 
attettationr-^harpe — Transfer qf Property Act 
(ir qf 1882J, ss. 58, 59, lOO-^harge for rent-^ 
Bengal Tenancy Act (VIII ©/ 1885J, s. 65.— 
Where A held a tenure in the benami of B^ who was 
the recorded tenant* and the latter without the know- 
ledge or consent of A executed a bond in favour of 
the landlord, who knew that B was merely a benam- 
dar, mortgaging or chargiog the tenure for arrears 
of rent due in respect thereof. Held, that the bond 
could not i^ect the tenure and that the landlord 
suinff on the bond was not entitled to claim a charge 
on & iMid under s. ti6 of the Bengal Tenancy Act 
Psr Mookbbjbb, J".— 'Iheteit is whether B acted 
wilhin Uie scope of his authority. A nominal owner 
' has no implied authority to pledge the property in 
arrears on the real owner niling to pay the rent 
regularly. An instrument by which the payment 
of money is secured on land, must be taken to create 
a mere charge, unless there is an indication in it that 
some interest in specific immoveable property was 
transferred ; a clause entitling the creditor to recover 
his dues by attachment and sale of the property and 
a clause against alienation lend support to the view 
that a mere charge was intended to be created. 
8. 100 of the Transfer of Property Act does not 
mean that a transaction purporting on the face of it 
to be a mortgage is converted into a charge, if the 
instrument rannot operate as a mortgage by reaion 
«f defectlf e execution or noo-oompliance with the 



IiAlTDIiOBD AND TBNAITT— coa/tanecf. 

formalities prescribed by the law. Botztddi Shbix 
V. Kali Nate Mookbbjbb (1906). 

I. la. B. 88 Calc 886 

Bengal Tenancy Act (VIII of 1865J^ 



ss. 20, el. (7), and 180-^hur land^Onus ofpro^f 
— Fresumption of holding chur land continuously 
for twelve years— Beg. XI of 1825, s. 4—Ba4gat' 
having no pre-existing right to the land — Bight to 
accretion. — Held, that the presumption, which is 
created by s. 20, cl. (7) of the Bengal Tenancv Act, 
in respect of that section could not be appUed to 
s. 180 of that Act In dearah or chur land the 
person, who alleged that he had been for twelve con- 
tinuous years in possession, would have to prove that 
allegation. Held, further, that s. 4 of Bieg. 11 of 
].826 could not apply, there being no pre-existing 
right to the land in the tenants, to which any right 
to the later accretion can be said to be annexed. 
Bbki Fbbbad Xobbi v. CsAxirBZ Tewabt (1906). 
I. Ii. B. 88 Gale. 444 

- Bengal Tenancy Act (VIII of 1885), 

ss, 65 and 170^Flaintif also a landlord at the 
date qf the suit amd decree for arrears of rent~- 
Sale— Tenure — Claim -Civil Frooedure Code (Act 
XIV qf 1882 J, s. 278.-11 at the time when a suit 
for arrears of rent is instituted and a decree made 
the plaintiff is I'till the landlord, the fact that he haa 
subsequently sold his interest in the property does 
not prevent him from obtaining the l^dlt of s. 66 
of the Bengal Tenancy Act and executing the decree 
against it The suit having been instituted and the 
decree passed under this Act >• 170 of the Bengal 
Tenancy Act excludes the operation of s. 273 of the 
Civil Procedure Code. Hem Chandra Bhanjo v. 
Mon Mohini Dassi, 8 C. W. N. 604, overruled. 
Ehbtba Pal Singh v. Ebitabthavoti Dabsi 
(1906) .... I. Ii. B. 88 Calo. 668 

Ejectment, suit for — ServicC'tenure — 



Denial of landlord's litis — Notice to quit^Deter' 
mination of lease ^ Transfer of Property Act (IV 
ofl882L ss. 106, lll-^Bengal Tenaikey Act (VIII 
of 1885J, ss. 155, 18L—A lessee of a service-tenure 
incurs a forfeiture of his tenancy by denial of the 
landlord's title; and the landlord in a suit for 
ejectment would be entitled to recover judgment, if 
he did, by some act or other, declare his intention to 
determine the lease antecedent to the institution of 
the suit notice to quit in such a case not being 
obviously necessary ; otherwise the suit should be dis- 
missed. Such a case falls within the Transfer of 
Property Act and not under the Bengal Tenancy 
Act Eaidri Begam v. Nathu, I. L. B. 17 All. 
45, and Ansar AH Jemadar v. C. B, Orey, 2 
C. L. J, 403, referred ta Ahavda]C07BB v. Lakhi 
CbanbbaIMitba (1906) . I. Ii. B. 88 Calo. 888 

Bight ofco'sharer landlords to collect 



tent jointly -Bengal Tenancy Act (VIII of 1885), 
s. 65.-^ A and B being co-sharer landlords collected 
rent from their tenants C and D separately. Sub- 
sequentlv C and D sold their interests to E, A and 
B then demanded rent from S jointly. E objected 
on the ground that A and B having collected their 
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IiANDLOKD AND TWSl ANT -^coniUued. 

rent separately for many years^ could not now sue 
jointly. Held, that there was. nothing to prevent 
tbe^ co-sharer landlords from suing ^jointly for 
their rent, there being no evidence to show that the 
former agreement to collect rent separately was to be 
perpetual. Shtfama Ckaran Bkuttaeharya v, Akhoy 
Kumar Hitter, 10 C, W. N. 167, Orieh Chunder 
Mukhopadhyaya ▼. Chhatrankar Ohoee, 8 C, L. 
J. 379, followed. Bant Mahomed v. Moran, 
L Xr. E, 4 Calc. 96, Qopal Chandra Bat v. Umeeh 
Narain Chowdhury, I, L, £. 17 Calc, 695, referred 
to. B<n;a Pramoda Nath Roy v. Raja Ramoni 
Kania Roy, 9 C. W. N, 84, distinguished. Akbhoy 
KUMAB MiTBA 17. GOPAL KAMINI DBBI (1906). 

L L. B. 88 Calc. 1010 
B.C. 10 C. W. N. 962 



/ Determination of tenancy — Abandon" 

ment — Transfer of non-traneferahle holding — 
EJ^ect of transfer— Fictitioue transfer. — Where a 
raiyat of a non- transferable holding executed a con- 
veyance in respect thereof in favour of the defen- 
dants, but continued notwithstanding to reside on 
the property and carry on the cultivation for some 
time, and the rent of the holing was paid by the 
defendants in the name of the raiyat : Held (Gbosb, 
C. J., and Gbidt, J.) that,) if the transfer was not 
intended to be an operative transaction, the mere fact 
that the raiyat went away from the holding to reside 
elsewhere would not be sufficient to make out a case 
of abandonment so as to entitle the landlord to re- 
enter. Matbfba Makdal v. Ganoa Ghaban Gopb 
(190i} • . . L L. B. 88 Calo. 1219 
8.C. 10 O. W. N. 1088 

Liability to ejectment — Right of OC' 



eupancy'— Effect of acquisition of right of oecup- 
ancy over portion of holding.— ^n the expiry of the 
term of lease, by which a ghcU together with certain 
jote lands belonging to the plaintiffs were let out at 
a certain annual jama for both the jote lands and 
the ghat, the defendants held over for many years on 
the same terms. The plaintiffs, having given the 
defendants notice to quit, sued to recover hhas pos- 
session of ihe ghat. Held, that the plaintiffs were 
entitied to recover Jchas possession of the gh(U, 
although the defendants had acquired the position of 
occupancy raiyats as regards the jote lands. Hatbb 
V. GuiKA Babhi (1906) . I. L. B,88 Calc 459 

Tranter — Right of occupancy — 



Original tenant remaining in possession as sub' 
tenant of the transferee — Abandonment-^ Bengal 
Tenancy Act (rill of 1886 J, s. 87''Ejectmemt.— 
Where a tenant having a non-transferable right of 
occupancy sold such right to a third person, obtuned 
a :sub-lease from the purchaser and remained in pos- 
session of the land and was cultivating the same. 
Held, that the landlord was not entitied to the khas 
possession as against him. JHna Nath Roy v. 
Krishna Bejoy Saha, 9 C. IT. N, 379 : Sristeedhur 
Biswas V. Mudan Sirdar, L L. J2. 9 Calc. 649, 
followed. Kallinath Chakravarti v. Upendra 
Chunder Chowdhry, I. L. R. 24 Calc. 212, distin- 
giusbed. In order to entitie a landlord to re-enter 
on abandonment by the tenant, it must be an aban- 



LANDLOBJ) AND TENANT-^-cowh'jiMsi. 

donment in the words of s. 87 of the Bengal 
Tenancy Act, namely, that the raiyat volcmtanly 
abandons his residence and ceases to cultivate, with- 
out notice to the landlord and without arranging for 
the payment of his rent as it falls due. Nurendro 
Narayan Roy v. Ishan Chunder Sen, 22 W. R. 22, 
and Dwarka Nttth Misier v. Hurrish Chunder, 
I. L. R. 4 Calc. 925, referred to. Madab Mondal 
V. Mahima Chakdba Mazumdab (1906). 

L L. B. 88 Calo. 581 



Transfer of a tenure — Liability of 

tenant^Bengal Tenancy (Act VIII of 1885), se^ 
12, 17, 88. — Where the defendant held separately a 
share of a sikmi taluq under the plaintiff, and 
transferred that share to a third purty and served 
a notice of the transfer on the plaintiff landlord as 
prescribed by s. 12 of the Bengal Tenancy Act. 
Held, that the act of the defendant in making the 
transfer did not amount to a sub-division ol the 
tenure, and that the defendant was not liable for rent 
for any period subsequent to the transfer. Chinta- 
maniDutt v. Rash Behari Mondul,' I. L. R. 19 
Calc. 17, referred to. Kali Subdabi Dbbi v. 
Dhabani Kania Lahibi (1905). 

L Ii. B. 88 Calo. 279 

Mineral rights, reservation by lessor 



of—Qrant of surface rights. — Lessors right to 
prospect — Reasonable exercise of right — Wlien the 
surface land is granted and the minerals are excepted 
or when minerals are granted and the surface land is 
excepted, such powers as are necessary to get the 
minerals are granted or reserved as the case may be 
as a necessary incident of the grant or reservation. 
The reservation of the mineral rights or the grant of 
such rights apart from the surface rights must be 
taken to carry as incident to it the power not only to 
go upon the land and work the minerals known to be 
underground, but to go on the land and conduct the 
ordinary preliminary operations by boring or other- 
wise to ascertain (when it is not known), if there are 
minerals xmderground. The owner of the under- 
ground rights will however be justified in doing such 
acts only as may be reasonably necessary for the 
above purposes. KuH ab Rambbbub Maua v. Ram 
19 ATE Bbattachabjee (1906) . 10 C. W. N. 17 



. Bengal Tenancy Act (VIII of 1^5) » 

ss, 65, 159 — Sale in execution of a decree for 
arrears of rent at the instance of a co^sharer 
landlord— Interest of unrecorded tenant how 
effected.-^kn occupancy holding was recorded in the 
landlord's books in the names of N, B and T as 
tenants. Plaintiff purchased the interest of N and 
B. The validity of his purchase was established. 
Subsequently one of the co-sharer landlords brought 
a suit agunst N, B and T for his share of the rent 
and got a decree ; in execution of the decree the hold- 
ing was sold and purchased by the 1st defendant. 
Held, that the 1st defendant, purchased only the 
right, titie and interest of the judgment-debtors. 
Apbaz Mollah v. Kulbxtmakiibssa Bibbb (1906). 

10C.W.K.i76 
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IiANDIiOBD AND TENANT— <k>}i^<inm({. 

fc Mtmtral n^hU^Orant of perman^mi 
tenure "Agrieultwral land e^BesericUion.^'A 
grant of a pennanent tennre, when the sabject* 
matter of the grant ia agricnltoral land, conveys to 
the grantee all the underground righti, nnle« there 
be expren reeenrationi to the contrary. In this 
country when a man obtains permanent pooession of 
land with heritable uid transferable rights, then in 
the absence of any reserTation» he obtains it with all 
rights attaching to it from the centre of the earth to 
the sky. Sbuum Chukbabuttt n Habi Nabaxv 
StVHA (1^6) .10 0. W.N. 425 

8.0.I.I1. B.d8Calo.64 

^— — — Lakhiraj or mal — Ouvt—^Landlord 
and tenant^ Faeture land, — When a landlord snes 
for possession of land lying within the ambit of his 
estate on the ground that it is tnal and not lakhiraj 
of the defendant, the burden of proof in the first 
instance is upon the plaintiff. Sari Har Mukho* 
padhya y. Madhah Chandra BabU, 8 B, Z. B, 666, 
followed. The reason of the rule as regards 
the burden of proof is mainly that, where possession 
for a long time by a defendant is admitted to be 
undisturMd, the plaintiff must giye affirmatiye proof 
of the land being nart of his decennially settled 
estate. The fact of the land beiuff pasture land 
raises a presumption in fiEiyour of the plaintiff. 
Ooma Churn Chowdhurtf y. Lmbika Churn Dey« 
20 W. B, 286, relied on. MiLiir 1^. Mahohbd Ali 
(190S) . . . 10C.W,N.484 

Bengal Tenancy Act (VIII of 1886J, 

M. 178, suh'i, (1). cl (a) and euh-e. (6) ,cL 
fa) — Contract etipulating re-entry on ratya^s 
death^Validity-^Benyal Act VII f of 1669, 9. 7. 
— A yalid contract of tenancy providing that the 
tenant, a raiyat, should hold the land for his 
lifetime, and that the landlord would have the right 
to re-enter on his death, could be created before the 
passing of the Bengal Tenancy Act. Such a contract 
does not come within the terms of the provisions in 
cl. (a), sub-8. (/) or cl. (a), sub-s. (3) of 
8. 178 of the Bengal Tenancy Act, and is tberefore 
enforcible. The contract in this instance having 
been created by a eolenamah in 1877 and the tenant 
dying in lWl,'^Reldt that the landlord can re- 
cover khaa possession. Baxtl Cuakdba Chak- 
BAyABTi 9. NiSTARuri Dbbi (1905). 

10 C. W. N. 688 
8.o.I.Ii.It.88Calo. 186 

Ueufructuary mortgage — Efectment,^ 

When the tenant of a non-transferable holding 
executes a usufructuary mortgage of it, places 
the mortgagee in possession, al>andons the hold- 
ing and leaves the village, the landlord is enti- 
tled to treat the mortgagee as a trespasser and to ask 
for his ejectment. Krishna Chandra Dutt v. Miran 
Bajania, 10 C. IV, N, 499 : s.c. 8 C. L, J, 22^, 
followed. Rabik Lal Dutt v. Bidhu Moehi 
DA8I (1906) . . . 10 C. W. N. 719 

8.C. Z. L. B. 83 Calo. 1084 

Permanent Lease ^Minerals. — A per- 
manent lease Including ** all rights of various 



IiANDLOBD AND TEfiAST-^couoluded. 
kinds, with the exception only of homesteadr 
would include the minerals. Sbakaohaban Nakof 
V, Abhibah Gk>8WAMi (190^) . 10 C. W. N. 788- 
8X). L Ii. B. 88 Calo. 511 

Joint landlords — Partition — J^«c< om 

holdiny^Division of holdiny^Estates Partition 
Act (Bengal Act Plllof 1867),-^An estate having 
been partitioned between the plaintiff and his 
co-sharers under Bengal Act VIII of 187G, a portion 
of a holding, which formerly appertained to the 
joint estate, fell within plaintiff's share : Held, 
that the partition had the effect of dividing 
the holding so that the plamtiff became the sole 
landlord with regard to the portion of the hold- 
ing that fell within his share of the estate. Sarat 
Snndari Dehya v. Ananda Mohun Sarmai I. L. 
B, 5 Calc, 27S ; Hem Chandra Chowdhry v. 
Kali Prossunno Bhaduri, I. L, B. 26 Calc, 8S2, 
referred to. Durga Prosad Sen v. Boula Oaxee, 
1 C, W, N, 160 and 161 ; Rai Kamaleswarie v. 
Maharaja Harhullahh Narain Singh, 2 C, L. J. 
86, dbtinguishd. Bengal Act VIII of 1876, whilst it 
did not provide for the division of holdings, did not 
also contain any prohibition against such division. 
Pbotap Chaitdba Dab «. Eaxalb Kavta Shaha 
(1906) . . . . 10 C. W. N. 818 

Tenancy — Non'^tgrieultural land*"^ 



In a case where it was quite uncertain as to 
what was the date from which a tenancy in 
respect of non-agricultural land ran. Seld per 
BAMPnrr, J, — That the presumption was that the 
tenancy was a monthly tenancy expiring with the 
last day of each month of the Bengali year. 
Where the notice to quit with respect to such a ten- 
ancy was dated the 25th. July 1899 and was served 
on the tenant on the 8th of August following, and the 
tenant was desired to quit on the last day of the 
month of Chait 1306 (12th April 1900). Held per 
RAUFUa, J, ' That the notice was valid. Further, 
that, when such notice was given on behalf of Qov- 
emment, the Collector was competent to sign it. 
Bakhal Chaitdba Tbwabt v, Sbobbtaby of 
Statb f OB IKDIA (1906). . 100. W. N, 841 



LEASE. 

See Ekhamobicbkt 



10 O. W. N. eo7 



Coal^Surface rights — Subsoil rights-^ 

Mineral right — Landlord and tenant'-^Transfer of 
Property Act (IV of 1882), s, 108, cl, foJ^Pam* 
ages — Injunction — Specific Belief Act (i of 1877), 
s, 52, — Of the land in suit, which belonged to the 
Jheria Baj, a lease was granted in 1824 to the prin- 
cipal defendants, who on 11th (October 1898 trans- 
ferred their rights as lessees to the other defendants, 
to whom on 2nd April 1896 the Bajah also granted a 
lease of the xmderground rights in the land with ihe 
power of cutting and raising coal. In 1849 the then 
Bajah had made a khorposh or maintenance grant of 
the same land to a member of the Bai family, who 
on 1st March 1893 leased whatever rights he had in 
flurface and sub-soil to the pUdntiff . In a suit 
brought for a declaration of the plaintiff's absolute 
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proprietary right to the land and the minerak, for 
possession, damages and for an injonction to restrain 
the defendant from cutting, raising and appropriating 
coal. Meld, that there was no direct evidence of the 
terms of the grant to the plaintiff's lessor in 1849, 
which could not therefore he presumed to he more 
than a grant of the rents of the land for the life of i 
the grantee, and did not carry with it the right to | 
open mines and raise minerals ; and the present rights 
in the surface land were in the lessees under the lease 
of 1824 and their assignees. It was contended that | 
the plaintiff neyertheless had a sufficient interest in | 
the soil to entitle him to ohject to the working of 
minerals in or under it without his consent, ffeld, 
that the plaintiff's right heing limited to the receipt , 
of rents for the life of his lessor, and there heing no | 
evidence that the security of those rents would he in 
any degree impaired hy anything the defendants had | 
done or might do, or that tiie enjoyment of the right \ 
vested in the plaintiff had heen or would he interfered 
with hy them, the Court in the exercise of the dis« ! 
cretion given hy s. 52 of the Specific Belief Act (I 
of 1877) refused to grant an injunction. TiTtntuc ' 
MvxBBJi V. CoHBv (1905) I. I1.B. 88 Calo. 808 

Conitmciion — fining rxghtt-^Bxeep* 1 

Hon of mineral* — Implied reservation of incidental . 
righte — Decree — Form of decree. — Where a lessor | 
in granting a lease of surface lands had excepted the 
minerals, — Seli that, in excepting the minerals the I 
lessor impliedly reserved to himself as a necessary 
incident the right to dig for and win them. The 
reservation of mineral rights apart from the surface 
rights must he taken to carry as incident to it the 
power not only to go upon the land and work the 
minerals known to he underground, hut to go on the , 
land to conduct the ordinary preliminary operations 1 
by boring or otherwise to ascertain, when it is not 1 
known, if th^ minerals are underground. Dand y. • 
Kingscote, 6 M. and W, 174, Eowhotham v. Wilson, \ 
8 H. L* C. 848, Earl of Cardigan v. Armitage, 2 
B. and C. 197, Ramsay v. Blair, 1 Ap^, Cos* 
701, referred to. Form of the decree in a suit by the 
lessor for a declaration of his rights under the lease 
discussed. Oandoo Mahata v. Nilmonee Singh, 
1 C. X. /. 526, referred to. Bahbswab Malu 
V. Bah Nate Bhttttaohabjkb (1905). 

I.L.B.88Calc. 462 



IiEQAIi PBACnriOmSBS' ACT (XViU 
OF 1879). 

Auihoriig of Mnnsif to direct a pleader 

to dismiss his clerk, — K Bf unsif has no authority in 
law to direct any pleader to dismiss any of his clerks 1 
he has no inherent power to refuse to recognise as a 
nleader's clerk a person, who is not a hondflde clerk» 
If anybody acts unprof essionally or in any way not 
warranted by law, he can talie proceedings under 
the Legal Practitioners' Act or under any other Act 
that may be applicable. Pboxotha Kath Majxtm- 
DAB, IN BB (1905) . . . 10 O. W. N. 4a 

8. 28 — Oral agreement to pag full 

legal fee, — ^A suit for damages for breach of contract 
based on an oral promise ** to pay full letral fees and 
to engage the plaintiff as a pleader on behalf of the^ 
defendant '' is barred by s. 28 of the Legal Practi- 
tioners' Act. Baxi-md'din v. Karim Bakhshi. 
L L. E. 12 All. 169, Rama v. Knnji, L X. R, 
9 Mad. S75, Sarat Chunder Roy Choiodhwrg v. 
Chandra Kanta Rog, I. L. R. 25 Calc, 805, and 
Suhha Pillai v. Rama 8ami Aggar, I. L. J2. 29^ 
Mad. 512, Tetened. to. Baghitnatk Sabav Sikqk 
V. Sbi Bak (1906) . . I. Ii. B. 28 All. 784 



Lease hg mortgagor^ S«h4ease pendente '■ 

lite^Rights of mortgagee. — Held, that if a mort- 
gagor left in possession grants a lease without the I 
concurrence of the mortgagee, the lessee has a preca- { 
rious title, inasmuch as, although the lease is good as t 
between himself and the mortgagor who ffranted it, 1 
the paramount title of the mortgagee may be asserted | 
against both of them. MACitOD v. Kissak (1904). 
I. Ii. B. 80 Bom. 250 



IiEaAIi PBACTTFIONBBB. 

See AOT XVin of 1879. 
See AoTOCATB. 



Letters Patent of the Allahabad 

High Court, ss. 7, S—Rules of the Court No. 197-- 
Disciplinary authoritg over an advocate— Libel 
on the Judges — Reasonable cause for suspension 
from practice. — Held, that the High Court at Allaha- 
bad had jurisdiction under cs. 7, 8 of its Letters Patent 
and the rules framed thereunder, to deal with the 
alleged misconduct of the appellui^ a memb« of the 
English Bar, who had been admitted as an advocate- 
of &e Court, and that under s. 2 a division Court 
consisting of three Judges (five being then present 
in Allahabad) was properly constituted in that odialf ^ 
Held, further, that it was the intention of s. 8 to give^ 
a wide discretion to the High Court, in regard to the 
exercise of a disciplinary authority. It i» 
reasonable cause for suspending sn advocate from 
practice that he has been found guilty of contempt 
whilst defending, in a publication for which he was 
solely responsible, his misbehaviour as an advocate 
conducting a case before the Couit by an article 
whsch was a libel reflecting on the Judges in their 
judicial capacity and in- reference to their conduct 
iQ the discharge of their public duties. In bb 
Sabbabhtcabt (1906) . L. B. 84 I. A. 41 

8.0. 1. Ii. B. 29 AU. 96^ 

— Charges against an advocate — Evidence^ 

^Conviction reversed. — The appellant* a barrister, 
and advocate of the Chief Court of Lower Burma 
was charged before the said Court with gross profes- 
sional misconduct, in that (1) whilst employed as an 
advocate for the prosecution in an abduction case, he 
advised the prosecutor's family to say nothing about 
letters having been received from his abducted 
daughter and designedly withheld from the police 
and the senior advocate for the prosecution the fact 
that such letters had been received. (2) that whilst the- 
trial was proceeding nnd while acting as an advocate 
for the prosecution, he suggested or hinted to the 
prosecutor that he should mfluence or attempt to 
influence by improper means a certain expert wUnesa 
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iiEOAL PBAonnolnBBS* ACT <x vm 

OF lS19)''eonclud«d. 

in handwTildng to give evidence favonmble to the 

STOiecution in connection with certain letters pro- 
need. He wee acquitted on theflrat charge, bnt 
•eonvieted on the lecond and dismiiied from me office 
aa an advocate of the said Court,— Held, on an 
•examination of the evidence that he mnit be tcqnitted 
on the second charge alio. Evidence given 07 the 
•aid senior advocate and by the Government advocate 
of the prosecntor's stttements to them, in the absence 
■of the appellant, evf-n if admissible wonld not 
■avail to contradict the prosecutor's sworn denial 
that the appellant had advised him to bribe. Other 
evidence given was wholly insufficient and the im* 
probabilities of the appellant having acted as charged 
were very great Bomaitjbb Cowabjbb v, Chibv 

•JUDGB AND JUDOBS Of THB CbIEB Ck>UBT 07 

LowBB BiTBMA (1906) . Ii. B. 84 I. A. 55 
8.0. L li. B. 84 Oalo. 129 

liEQAL BBPBE8ENTATIVE. 

Sm QlYIL Pbogbdubb Ck>DB, 8. S67. 

XETTEB8 OF ADMINISTRATION. 

See Pbobatb . . 10 O. W. N. 1001 

See SnocBSBiON Act. 

10 C. W. N. 614 



^ Prostitute* s eetate^ Application for 

letters of administration by natural heir — Riffht 
to succeed — Escheat, — When persons claiming to 
be brother's sons of a deceased prostitute applied for 
letters of administration to h^ estate— ehe having 
acquired the same by carrying on the profession of a 
prostitute. Seld (Woodbotfb, J,, duhitante\ 
that the application was rightly rejected, inasmuch 
as the applicants were not entitled to inherit such 
-estate. Tttramoni Dasi v. Mntte Buneanee, 7 Sel, 
Mep, 278: ^* the goods of Kamini Mony JBewa, 
J, X. J2. 21 Calc. 697 s Snmomoyee JBewa v. 
Secretary of State, I, L. JB. 25 Calc. 254, 
followed. Suharaya Pillai v. Rama Sami Tillai, 
I, L. E. 23 Mad, 171, referred to. Bhtt- 

IIATH MOVDOL O. 9B0BBTABY OF SHATB POB IVMk • 

(1906) . . 10 0. W. N. 1085 

XETTEB8 PATENT, HIOH COXJBT8. 

ok lO-'Appeal — Eevision^Civil Fro* 

^edure Code, «. 622. — ^No appeal under cl. 10 of the 
Letters Patent of the Court will lie from an order of 
a single Judge of the Court disposing of an appli- 
•cation under s. 622 of the Code of Civil Procedure. 
Naimullah Khan v. Ihsan-ul-lah Khan, I. L. E. 
14 jtlL, 226, Oauri Datt v. Farsotam Bass, J. L, 
E. 15 All. 873, Rira Lai y. Bai Asi, I. L. E. 22 
Bom. 891, and Sriramulu v. Eamasam, I. L. E. 
22 Mad. 109, toUo^ed. I^ISAB Ali v. Ali Ali 
(1905) . . . L Ii. B. 28 All. 188 

6L V2r-Contract Act (IX of 1972), ss. 

46-49, 94 — CommUsion agent — Flaee of payment 
of deht-^Cause of aetion-^urisdietion.^The pUun- 
tiff, a commission agent and merchant carrying on 
bunness in Bombayi gave instnietions to the defen« 



IiBTTlBBB PATXNT, HIGH COUBT8— 

continued. 

dants, also commission agents and merchants carrying 
on business at Hhulgaon in the Birda Zilla, to enter into 
certain transactions on behalf of the plaintiif, and the 
defendants entered into those transactions as commis- 
sion agents on behalf of the plaintiff. Accounts were 
sent and advices were transmitted from Fhulgaon to 
the plaintiff in Bombay and from Bombay by the plain- 
tiff to the defendants at Phulgaou. Subsequently tiie 
plaintiffs having applied for leave under clause 12 of 
tiie Letters Patoit brought a suit in the High Court at 
Bombay to recover the amount due from the defendants 
at the foot of the accounts between himself as principal 
and the defendants as commission agents at Iliulgaon, 
the defendants pleaded want of jurisdiction, — Held, 
that as (1) instructions were sent to the defendants from 
Bombay, (2) accounts were rendered to the plaintiff 
(at Bombay), and (3) demand was made from Bombay 
to the defendants at Phulgaon, the payment of money 
therefore was clearly to be in Bombay. Fer Cubluc 
— The expression cause of action means t^e bnndle of 
facti, which it is necessary for the plaintiff to prove, 
before he can succeed in his suit. Not irrelevant, 
immaterial facts, but material facts without which the 
plaintiff must fail... If any of these material facts 
have taken place within the jurisdiction of the Cour;t, 
then leave can be given under clause 12 of the 
Letters Patent. But if no such material facts have 
taken place within the jurisdiction of the Court and 
leave is griven, then it is open to the defendants to 
contend at the hearing that the Court has no juris- 
diction... Where no specific contract exists as to the 
place where the payment of the debt is to be made, it 
is clear it is the duty of tiie debtor to make the pay- 
ment, where the creditor is. Motii.A£ v, Subajmal 
(1904) . I. UB. 80 Bom 167 

— - oL 12 — Leave of the Court-^uris' 

diction of the Court to entertain suit — Eulee and 
Forms of the Bombay Righ Court, Eule 86l^Suit 
against a firm — Addition of the names^f partners 
constituting the firm — Practice and Procedure. 
— ^The plaintifEs sued, on the 19th November 1904, on 
the Original Side of the Bombay High Court, '< the 
firm of Shaw, Wallace & Co. as it was constituted 
on the 18th September 1898 and the partners in the 
siud firm on that date." The action was for breach 
of an agreement dated the ISth of September 1898 
executed by the defendant firm in favour of plaintiffs 
at Calcutta. The plaint alleged ''the defendants 
carry on business in Bombay : part of the cause of 
action arose in Bombay.'' Prior to the service of 
summons and pursuant to a chamber order of 22nd 
December 1904, the plaint was on the 7th January 
1905 amended by the addition of the names of Messrs. 
Wallace, Ashton, Greenway, Hue and Meakin. The 
first four were at the date of pUunt and even after- 
wards carrying on business : and Secherau, one of tiie 
partners, having died in the meanwhile. Ids executor 
Meakin was also added as a party defendant. Before 
the death of Secherau, tiie partnership took in a new 
partner : and this new partnership opened a branch 
ofllce in Bombay. Prior, however, to the presentation 
of the plaint, leave was granted under clause 12 of 
the Letters Patent. It was objected on behalf of 
the firm that leare under clause 12 should not have 
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IJBTTBB8 PATSNT, HIGH COXTBTS- 

continued, 
been granted : that the order aUowing the amendment 
was wrong and that the Court had no jurisdiction to 
receive the ami i^H eld, (t) that Meaars. Wallace, 
Aditon, Oreenway and Hue, according to the allega- 
tions in the plaint, were liable as co-partners to the 
plaintiib and none the.le8s because the estate of the 
deceased co-partner might also be liable together with 
them. It was also stated that they were carrying on 
business within the jurisdiction and this would be so 
though there might be associated with them a partner, 
which was not a member of the firm when Shaw, 
Wallace k Co. entered into the agreement, on which 
the suit was based. (2) That the case fell within 
Bule 361 of the Bules and Forms of the Bombay 
High Court. (8) That the suit as originally framed 
was rightly received irrespective of leave under clause 
12 of Letters Patent and the defendants' contention 
that the Court had no jurisdiction failed. (4) That 
Meakin, asthe executor of Secherau, was wrongly 
added as a defendant. As to the other four def en** 
dants the amendment was useless, if they were already 
parties : if they were not, then the amendment should 
not have been made except by an order of a Judge, 
seeing that leave had been obtained under clause 12 of 
the Letters Patent. Bule 361 of the Bules and 
Forms of the Bombay High Court does not extend the 
jurisdiction of the Court : it merely sanctions the use 
of the firm's name as a convenient description of its 
several members and exempts a plaintiff from the 
obligation of setting forth their names at length. 
Shaw, Waliaob & Co. v. Gobdhandas (1905). 
I. L. B. 80 Bom. 804 



cl. 12 — Jurisdiction over foreigner 

present or absent, when suit instituted^ What 
amounts to dwelling within the jurisdiction — In ad' 
ministration suit undertaking to administer forms 
part of cause of action — Estoppel against executor 
talcing probate and realising assets — Administra' 
Hon mag be otdered of immoveable property outside 
jurisdiction.^^rxM on the Original Side of the 
High Court by three executors and trustees of 
the will of A against A's ,son the fourth ex- 
ecutor, ^ and trustee, praying for his removal and for 
the administration of the estate by the Court. The 
executors had obtained probate of the will from the 
High Court limited to the assets in the Presidency, 
and the assets realized by virtue of this grant had 
come into the hands of the defendant, who subse- 
quently rei>udiated the will and claimed to take the 
estate of the deceased by survivorship. Some months 
before the institution of tMs suit the defendant, who 
was domiciled in the Mysore State, had left his bouse 
in Mysore in charge of a peon, and had brought his 
wife and child to Madras and taken a house tiiere, 
and apprenticed himself for one year to a Vakil of 
the High Court with a view to becoming enrolled as 
a Vakil. He was present in Madras on 80th of 
August 1901, when the plaint was filed, but left on 
the following day before the summons was served. 
MOOBB, X, directed the defendant to be removed and 
passed a prdiminary order for the general adminis- 
tration of the estate. Reld, on appecJ, tiiat the High 
Court had jurisdiction under d. 12 of the Letters 



IiirFTBBS PATSirr, HiaH coubxcu^ 

coniinued. 

Patent to try the suit. Fer Abvold Whitb, C. J.^ 
The jurisdiction conferred by cl. 12 of tlM Letters 
Patent where the cause of action arises wholly, or in 
part, within Madras extends to suits against absent 
foreigners. Further, in this case, the presence of the 
defendant within the jurisdiction when the suit was 
instituted, that is, when the pliunt was filed, would give 
jurisdiction. Observaidons as to the jurisdiction of 
the old Supreme Court now vested in the Hig^ Court. 
Per B0BBAHVAKIA Aytab, J, — ^The presence of the 
defendant in Madras when tiie suit was instituted by 
filing the plaint placed him in the position of an 
ordinary subject of His Majesty with regard to 
jurisdiction. Even if the defendant had been absent 
when the suit was instituted, there would be notiiing 
contrary to international law in holding that the juris- 
diction conferred by cl. 12, when the cause of action 
arises wholly or in part within the jurisdiction applied 
to his case. According to the general principles of 
English jurisprudence temporary presence and the 
accrual ox the cause of action within the limits of the 
Court would each by itself be a gn^und of jurisdic- 
tion; and in this case the cause of action which 
accrued in Madras by its very nature made the 
defendant liable to tiie authority of the Court. 
Annamalai Chettg v. Murugasa Chetig, L L» B, 
25 Mad, 544, Oirdhar Damodar T. Kassigar 
Hiragar, J. L, B. 17 Bom, 668, Oardgal Singh 
V. Baja of Faridkote, L, B, 21 LA, 171, and 
Tadipalli Sulba Bao v. Nawab Sged MirGullam 
Alii Khan, I, L, B, 29 Mad, 69, considered and 
explained. Per CvBiAM.—In the circumstances set 
out above, the defendant was dwelling in Madras 
within tiie meaning of cl. 12 of the Letters Patent. 
Qoswami Shri Ohordhariji v. 8hri Oovardhanlalji, 
I, L, B, 18 Bom. 290, considered; further the 
undertaking to administer the estate given by • 
the defendant at the time of the grant of probate 
was part of the cause of action arising within 
the jurisdiction within the meaning of the clause. 
The defendant having with full knowledge of its 
rights accepted the office of executor and taken pro- 
bate of the will, and under its authority collected 
assets and acted so as to cause third parties to alter 
their position was estopped from disputing the 
validity of tiie will on the dis^>o8itions and conditions 
contained therein. The preliminary order for the 
general admimstration of the estate of the deceased 
was not open to objection on the ground that part of 
the immoveable property of the deceased was situated 
in Mysore. In compelling the defendant to perform 
the trusts of the will the Court is acting in personam, 
and when so acting has the same jurisdiction with 
regard to any contract made or equities between 
persons here as it has where the lands or assets ar6 
locally situate within the jurisdiction. Sbikitasa 

MOOBTHT V, ViSZA^TA, VABADA AyZANOAB (1906). 

I.IfcB.a9Mad.a8» 
oL 18. 

See Tbabbpbb or Suit. 

I. li. B. 80 Bom. 9M 

oL W^Eigh Court, Bombag^Power U> 
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-XiETTEBS PATENT, HiaH COURTS* 

continued. 
Power of superintendence^^ dependent on 
Appellate Juriidictiow^Charter Act (24 and 
26 Viet,, e. 104), #. IS^Aet II of 186rf.— The 
Court of the Besident ftt Aden u rabject to the 
«iiperintendeiioe of the Hi^h Court at Bombay within 
the meaning of d. 18 of the Letters Patent for the 
Bombay High Couri» altliough under Act II of 1864. 
which proTidee for such fuperintendence» no appeal 
lieifrom the Court of tiie Besident to the High 
Coturt In exercise of such powers of superint^« 
dence, the Bombay High Court can remove a suit 
from the Court of the Besident for trial by itself . 
The power of transfer contained in s. 15 of the 
Charter Act has nothing to do with the power of 
removal conferred byuie Letters Patent and the 
Letters Patent make superintendence and not Appel- 
late Jurisdiction the condition of the exercise ox the 
power of remoTaL Muviozpax OmoEBy Adbk 
17. Haji Ishail Haji (1906) • 10 C. W. N. 186 



— cL16. 

See Appbal 



10 C. W. N. 1828 



oL Vb^ Judgment — Filing appeal out of 

iime^ Application for exteneion^Order refueing, 
if appealable— LimUation Act (XV of 1S77J, s, 6, 
4tl. (2J. — An order refusing to enlarge the time for 
preferring an appeal, which had become time barred, is 
not a judgment within the meaning of cl. 15 of the 
Letters Patent. The Juetice pfthe Peace for Calcutta 
v. The Oriental Oae Co., 8 B. L, E. 433 ; Kiehen 
Perehad Pandag t. Tiluchdhari' Lai, I. L, E. 18 
Calc. 182 i Mohabir Perehad Sing v. Adhikari 
Kunwar, J. L. E, 21 Calc, 473 ; Mulji Virji y, 
Bangahaehi Saha, 9 C, W, N, 602; Brij Coomaree 
v. Eamrich Dae, 6 C, W. N, 781, referred to* 
•GoTiND Lal Das i^. Shib Das Chattebjbb (1906). 

10 C. W. N. 986 



_ d. 86. 

See COFTBIOHT 



. 10 O.W.N. 671 



, Prolate and Administration Act (V 

of 1881), s, 46^0rant of effects unadministered 
— Long lapse of time-— Presumption that estate 
has been administered — Property held as sebait, if 
part of estate, — ^A testator died in 1884JeaTingia iVill, 
whereby he appointed his widow executrix, and be- 
*queathed ^e whole of his ancestral and self -acquired 
properties to her. The Will contained a farther direc- 
tion that the widow shall perform the sheba of 
certun Thakurs of which the testator was a shebait, 
4bnd that after her death "he who may remain as 
my heir, as shebait, shall perform the sheba from 
the income of the estates of the debsheba," The 
widow took out probate in 1885 and died in 1902. 
Upon an application by the reversioner for letters of 
administration^ the District Judge held that as the 
last-mentioned direction in the Will contemplated 
some administration after the death of the widow, 
4iie petitioner was entitled to take out letters of 
administration. Reld, that the order of the 
District Judge was erroneous. Hie Court may 
-properly presume in the absence of anything to the 



eoneludBd, 

contrary and after his long lapse of time that the 
estate has been administer^. The direction as to 
shebaf upon wUch the order was based, did not. relate 
to the testator's own property. Chabdi Csabah 
Hahsal v. Bahku Bbhabt Havdal (1906). 

. 10 C. W. N. 432 



UCSNSE. 

See EAsnmiTB Act, b. 60 (i). 

LIFE ESTATE. 

See Hnn)V Law . 10 C. W. N. 28 

IiIQHT USTD Ant. 

See Eabbhbntb Aot. 

I. If. B. 80 Bom. 819 

Ii IHITATION. 

See HufDU Law ^ 10 C. W. N. 267 

See ICoBTaAGB . 10 C. W. IS, 689 

See PiTBLio DBHAiroB Bbooybbt Aot. 

10 C. W. N. 1187 

gee SpEomo Pebtobicanob. 

I« L. B. 88 Calo. 688 

See Tbanbpeb op Pbopebtt Act (IV op 
,8.90 • I. Ii.B.88Calo.867 



Foreclosure decree — Possession, formal 

and actual,-— Where formal possession has been given 
imder a final foreclosure decree, but the mortgagor 
has continned in actual possession, the remedy is by 
suit and not under s. 244 of the Code of Civil Proce- 
dure. Consequently the law of limitation applicable 
is that governing suits, not execution proceedings. 
Shama Charan Chatterji y. Madhub Chandra 
Mookerji, I. L, E, U Calc, 93, Rari Mohan Shaha 
v. Baburali, I, L, R, 24 Calc, 716, and Mangli 
Parsad v. Bebi Din, I, L, E, 19 All, 499, referred 
to. JAOAir Nath 1^. MiLAP CHAin> (1906). 

I.II.B.28A11.722 

— Civil Procedure Code (Act XIV of 

1882 J, Chap, XIX, div, K— Decree for possession — 
Execution of decree — Obstruction — Application fbr 
removal of obstruction numbered and registered as 
suit^ Adverse possession,^On. the Ist June 1889 
defendantfs husband Vishnu sold certain land to 
Vithal and passed to him a rent-note the period of 
which expired on the 20th March 1890. Subsequent to 
the expiry of the period, Vishnu, and after his death 
his widow, the defendant^ continued in possession. 
Afterwards the plaintifb, to whom the land had been 
sold, having obtained a decree for possession against 
the sons of Vishnu, Vishnu's widow, Eashibai, caused 
obstruction to delivery of possession in execution 
of the decree. The plaintiffs thereupon, on the 22nd 
Jsnuary 1902, applied for the removal of the obstruc- 
tion and the Coiut, on the 26th 4uly 19 '2, ordered 
that their application be numbered and regjatered 
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IiIM VTATlON^continued. 
as a salt between tbe decree-holders as plaintifEs 
and the claimant as defendant nnder s. 331 of the 
CWa Procedure Code (Act XIV of 1882), Chap. XIX, 
div. H. ffeld, reversing the decree of the lower 
Appellate Conrt, that the suit was not time-barred. 
The claimant was not entitled as against the decree- 
holders to count the time np to the 26th of .Inly 1902, 
when the application was numbered as a snit, as the 
period of his adverse possession ; for it had ended 
prior to the 20th March 1890, by reason of the pro- 
ceedings nnder division H. of Chapter XIX oi the 
Code of Civil Procedure, initiated on 22nd of January 
1902. Krishna Ji v. Kashibai (1906). 

L Ii. B. 30 Bom. 116 

U Fraud—Defence.^ffeldtih&t a, defen- 
dant is entitled to resist a claim made against him by 
pleading fraud, and he is entitled to urge that plea, 
though he may have himself brought an unsuccessful 
suit to set aside the transaction, and is not under- 
certain circumstances like those in hand precluded- 
f rom urging that plea by lapse of time. Rangnath 
T. Qorimd, I. L. J2. 28 Bom, 639, followed. Ma- 
homed V. ExeJcil, 7 Bom. L. JZ. 779, not followed. 
MnrAiJLL Shadibam v, Khabbbtji (1906). 

L L. B. 30 Bom. 395 

< Money secured hy a pledge — Suit for 



money lent—Three years from the time of the loan, 
-A suit for the recovery of money secured by a 
pledge is a suit for money lent. The period of limit- 
ation is three years from the time the loan is made. 
Y,U^PA V. DEBATAPPA (19^)^ ^ ^ ^^ ^ 

MaliJeana, right to recover — Limit' 



ation Acts fXIV of 1869 and XV of l&TT), 
8eh, II, Art, 132^Reeurring cause of action under 
the present law, hut not under the old /air.- Under 
the former law of limitation the right to receive 
malikana was treated as an interest in land and 
the claim would be barred, if not made within 12 years 
after the last receipt by the proprietor. A plaintiff, 
who had never been in the habit of receiving any mal- 
ihana from the year 1846 up to the date of the 
suit (1902) was barred, as under Act XIV of 1869 
ihe malikana was treated as an interest in land and 
the right to sue accrued from the time of the accrual 
of the cause of action. A suit for malikana when 
governed by the present Limitation Act would not be 
barred, because under Art. 132 of Sch. II the right to 
receive malikana is a recurring right and the 
right to sue accrues when the money sued for falls 
due. Payment of malikana to other maliks had 
not the effect of saving tlie plaintiffs' right to recover 
malikana, Jaoabnath Pbbshad Singh t>. 
Khabaot Lal (1906) . • 10 O. W. N. 161 

Old and unclaimed deposits in Sigh 

<:!ouH and Intestates' Estates Act (XXV of 1866) 
^^Money in deposit in Court— Limitation Act 
(XV qf 1877), Arts. 178 and 179 (4)—Applica- 
Hon hy judgment-creditor for payment of fund in 
Court— Limitaiion^Money, if realised in execu- 
tion of decree— "Step in aid of execution**,— An 
application by a judgment-creditor for payment of 



LIMITATION— tfOM/iKM. 

a fund or money in Conrt attached, would he " a 
step in aid of execution" within the meaning of 
Art. 179 (4) of Sch. II of the Limiltttion Act, if 
the money or fund of which payment is sought has 
not been realised in execution as the result of the 
attachment. Such an application would be 
frovemed by Art. 178 of Sch* II of the Limitation 
Act. Application by a judgment-creditor for pay- 
ment of money already realised in execution for 
him cannot be barred except under Act XXV of 
1866. Where a fund standing to the credit of a suit 
was directed to be paid to some of the parties in the 
suit, Meld, that no bar of limitation attached (o 
their application for drawine out the same, although 
made 16 years after the order for payment. Bern 
Chunder Chowdry v. Brojo Soondury Bahee, 
I,L,R, 8 Calc, 89 J and Fagal Imam v. Metta 
Sing, I, L, R, 10 Calc, 649, referred to. ApxtBBA 
Ebishita Bay v. Chttndsbk oitbt Debi (1906). 

10 O. W. N. 354 

Suit — Decree — Suit on decree barred 

by limitation — Neglect to execute decree in suit 
for possession — Effect of barred decree — Former 
suit relating to land, — The plaintiffs instituted a 
suit against the defendants for recovery of posses- 
sion of certain immoveable property and obtained a 
decree, but they neither executed the decree, nor 
obtained possession amicably, and allowed the decree 
to become barred by limitation. Held, that the 
plaintiffs were not entitled to institute a fresh suit 
upon the same cause of action on which the former 
suit had been founded and to rely upon the decree and 
to seek to recover possession of the same property 
upon the footing thereof. Okan Shbikh v, 
Halakubi Sheikh (1906) I.L.B. 33 Calo. 679 

LIMITATION ACT (XIV OP 1869). 

B. 1 (16) and 8. IS— Mortgage 

— Suit for redemption — Limitation. — The 
plaintiff instituted, on the 7th of June 1899, a 
suit for redemption of an alleged usufructuary 
mortgage executed on the 14th of August 1781 
for a term of 70 years. Meld, that the suit was 
barred by limitation under s. 1 (16) and s. 18 of 
Act XIV of 1869. Luchmee Buksh Roy v. 
Runjeet Ram Panday, IS B, L, R. 177, and 
Fatimat-ul-nissa Begum v. Soondar Das, L. R, 
27 I, A, 103, referred to. Akbab Husain Khan 
r. IzzATTTK-wisaA (1906) . I.I1.B. 28A11. 333 

IiIMTP ATION ACT (XV OP 1877). 

^B. 2 and Sch. II, Art. 118— ^c^ 

IX of 1871, Sch, II, AH. 129— Acquisition oftUle 
by apparent adoption not set aside within 12 years 
under Act IX of 1871 — Suit for possession 
after Act XV of 1877 in force— Res judicata 
— Decision in former suit -Civil Procedure Code, 
,, iS.-^Under the ruling in the case of Jagadamba 
Chowdhrani v. Dakhina Mohun Roy Chowdhry, 
L, R' IB I, A. 84 : I, L, R, 13 Calc. 308, and the 
other cases which followed it, the immunity gained 
by the lapse of 12 years after the date of an apparent 
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IiUCITATION act (XV of 1877)-coii- 

adoption does not amount to an acquisition of title 
within the meaning of s. 2 of the Limitation Act 
(XV of 1877>. And this is so whether the alleged 
adoption was or was not an apparent adoption to 
which the ruling in tiiie above case would anply, if the 
Limitation Act IX of 1871 were now in force. The 
defendant alleged that in 1858 he had been adopted by 
a Hindu widow, a taluqdar in her own right, to whom 
a sanad had been granted and whose name had been 
entered in lists 1 and 2 under Act I of 1869. In 
1878 he brought a snit against her for possession of 
the taluq in which the question of the validity of the 
adoption, which was denied by the widow, was the 
main issue and was decided in 1878 against the 
present defendant, who preferred an appeal to the 
rrivy Council, which was dismissed on his failure to 
deposit security for costs. The widow died on 18th 
November, 1893. On 27th May, 1899, the phuntiff, 
who had attained his majority in June, 1896, brought 
a suit for possession of the taluq claiming to 
succeed as next heir of his grandfather, who was the 
eldest brother of the widow. The defendant, who was 
in possession, eet up his title under the adoption. 
Held, by the Judicial Committee that the suit was 
not barred by limitation. Quare, whether the de- 
cision in 1878 in the former suit that the adoption 
was invalid was not ret judicata in the present 
suit under s. 18 of the Co^ of Civil Procedure (Act 
XIV of 1882). TiBBHijWAK Pahidub SnroH v, 
Bameshab Bakhsh Sikoh (1906). 

I. Ii. B. 28 AU. 727 

8.0. Ii. B. as I. A. 156 

10 a W.N. 1066 



8.4. 



See Pavpib . I. L. B. 88 C«lo. 1168 
8. 6 — Limitation — Appeal not pre' 



tented within time— " Sufficient cause ''^Appel- 
lant misled Iff his legal adviser as to course to he 
followed, — Held, that when a client bond fide 
accepts the advice of counsel as to the proper proce- 
dure to adopt in the course of limitation and, misled 
by that advice, fails to file an appeal within time, he 
is entitled to the benefit of s. 6 of the Limitation 
Act, 1877. Waxir AH Khan v. Zainab, Week' 
ly Notes, 1903, p. 32, foUowed. Kuba Mal v. Bam 
NATfi^(1906) f . . I.I..B.28AU.414 

. 8. 5^Admission of appeal qfter pre' 



scribed time— Application for excuse of delay-- 
Practice.— To entitle a person to succeed on an 
application to excuse delay in presenting an appeal he 
must satisfy the Court that he had sufficient cause 
for not presenting an appeal within the pv«cribed 
period. When the time for appealing is once passed, 
a very valuable right is secured to the successful 
litigant: and the Court must therefore be fully 
satisfied of the justice of the grounds on which it is 
sought to obtain an extension of the time for attacking 
the decree, and thus perhaps depriving the successful 
litigant of the adtantages, whioh he has obtained. 

EABSOHDAS DHABAM8I7 «. BAI OuN&ABAI (1906). 

L Ii. B. 80 Bom. 828 



UMPFATIOn ACT (XV OP 1877)--co». 
tinmsd. 

88. 5 and 18. 

See CiTiL Paocbdubb Codb. 

8. 7 — Effidence as to date ofplain^ 



tiff's fttWA.— Where a question of limitation depended 
under s. 7 of the Limitation Act, 1877, on the plain- 
tiff's attainment of majority within three years next 
before suit, their Lordships, while fully recognising 
that in India it is difficult to prove such facts aa the 
date of birth after a li^^ of many years. Held, 
that the amount of evidence required must neverthe* 
less be such aa to carry reasonable conviction to the 
mind. Aba Bbgttx r. Nakhi Bioirv (1900). 

L. B. 84 I. A. 1 
8.0. 1. Ii. B. 88 Aa 29 

B. 18 — Requisites of a valid acknow 



ledyment--Trausftr of Property Act fIV of 1882)» 
s. 56 (6) (d)-- Where no contract to the contrary, 
liability to pay public charges attaches to vendee on 
the passing of property — Condition precedent 
to liability.— Vnder s. 56 (5) (d) of the Transfer o€ 
Property Act, the liability of the vendee to pay the 
public charges on the property sold attaches in the 
absence of a contract to the contrary, aa an incident 
of the transfer and is complete when the property 
passes. Where the adjustment of matters, which form 
part, but are not the essence and substance of the con- 
tract, cannot be carried out in the mode contemplated, 
the Court will do whatever may be right and proper to 
effect such an adjustment itself. Dinham v. Bradford, 
X. S. 5 Ch, App, 519, referred to. Where a deed 
of sale provides that the vendee shall pay "the 
amount dup, as per sub-division of tlie peshkush due 
to Government " and the deed contains no other woida 
to show that the sub-division was a pre-requisite to the 
vendee's liability, the mere use of the words as per 
sub'division does not make it such and, where na 
sub •division is effected, and tie vendor pays the 
whole peshkush, the Court will ascertain, as between 
the vendor and vendee, the proportion payable by the 
latter and direct payment thereof. An acknowledg- 
ment of a conditional liability will not, under s. 19 
of the Limitation Act, give a fresh start aa long 
as the condition remains unfulfilled. There must be 
an unqualified admission or an admission qualified by 
a conditiou, which b falfilled. ABirNACHBLf.A 
Row Bahadub v. Hangiab Appa Row Bahadub 
(1906) .... I. Ii. B. 89 Had. 618 

8. 18 — Acknowledgment of debt — 



Promise to pay implied'-^Acknowledgment of right 
to have accounts settled — Dtbtor and creditor 
— Debtor appointed executor of will of creditor — 
Suit tfl recover balance of account ^Limitation Act,. 
8oh,IT, Arts, 67, 86 -Question of fact or law-- 
Concurrent findings — &round of special appeal. 
— An acknowledgment of liability, should the balance 
turn out to be against the person making it, is a 
sufficient acknowledgment under s. 19 of the Limita- 
tion Act (XV of 1877), and there is no dirtinctioa 
in this rei^ect between the English and the Indian 
law. Sitayya t. Eangareddi, h L. B. 10 Mad. 
269, Prance t. Sympscn, 1 Kay 676, and Banner- 
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UMTTATION ACT (XV OF 1877)— con. 
iinutd. 

T. Berridge, L, R. 18 Ch. D. 264 : 50 L. J, Ch. D- 
680, approTed. An unconditional acknowledgment 
implies a promise to pav, and the same meaning 
attaches where there Is an acknowledgment 
of a right to have accounts settled^ and no qnali6 ca- 
tion of the natural inference that, whoever is the 
creditor, shall be paid when the conation is performed 
by the ascertainment of a balance in favour, of the 
claimant. In re Bivers Steam Navigation Com* 
pang, L. B. 6 Ch. App. 822, S28, followed. The 
respondent was named as one of the executors of the 
will of a creditor represented by the appellant, and 
was one of the applicants for probate. In the probate 
proceedings in answer to an objection that he was 
indebted to the estate, the respondent in a petition 
signed by him^ stated that " for the last five years 
he had open and current accounts with tiie deceased, 
the alleged indebtedness does not affect his right to 
apply for probate **Held, a sufficient acknowledgment 
within s. 19 of the Limitation Act. The application for 
probate was rejected on the ground that the applicants 
were not legally appointed executors. The defendant 
admitted having intermeddled with the estate of the 
testator, but the Courts in India concurrently found 
that he did not do so for the reason that as he had 
not been duly appointed* executor he could not have 
so intermeddled as to make himself responsible as 
executor. Held, that this decision was not a 
question of fact, but one of law and was therefore 
open to reconsideration by the Judicial Committee, 
on appeal. Manibam Sbth «. Sbth Bupohand 
(1906) . . . I.Ii.'B.88 0alc. 1047 

8.C. 10 O. W. N. 874 
8.0. L. B. 88 I. A. 185 



-8. 18 — Acknowledgment hg Beceiver 



Beeeiver, if agent — Admieeion —Estoppel — Bond 
fide prosecution of claim in administration suit — 
Claimant directed to institute fresh suit ^ Limit a* 
tion — Exclusion of time. — A Beceiver appointed in 
an administration suit instituted by a creditor of a 
deceased person against his executor is not an agent 
of the executor wiSiin the meaninsr of s. 19, Limit- 
ation Act. He is the agent and an officer of the 
Court But when in such a suit another creditor of 
the estate applied to rank as such and the Beceiver 
submitted a statement in the presence of tiie exdcutor 
admitting the debt due to the applicant, but the 
Conrty after some time, directed the applicant to 
bring a fresh suit : but on the suit being instituted 
he was met with the plea that the claim was barred 
by limitation. Held, that in the face of the admis- 
sion made in his presence the executor was estopped 
from setting up the Statute of Limitation as a bar. 
^Diat* in any case, s. 14 of the Limitation Act 
applied and the time during which the plaintiff was 
lond fide prosecuting his claim in the administration 
suit should bo excluded in computing the period of 
limitation. Bau Nath Bax Qobkka v. Hbic 
Chiwdbb Bosb (1906). . 10 C. W. N. 959 

«b. 19 and 22 — Acknowledgment — 

Partg defendant, addition of—Mortgagee - Suif — 
Belease of a portion of mortgaged property, validity 
of^Belease in writing~~Begistration Act fill of 
1877), s' 17 ^Attestation, whether jassent. — ^An ac- 
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knowledgment of a debt to b3 operative under s. 19 
of the Limitation Act must be addressed or communi* 
cated to the creditor or to some one on lus behalf. 
Mylapore v. Yeokag, X. B. 14 L A. 168 : I. L. B, 
14 Calc. SOI, followed ; and Mahalakshmi Bai v. 
Firm of Nageshwar, I, L, B, 10 Bom, 71, Sukha- 
moni v. Ishan Chunder, L* B' 25 1. A. 95 : 1. L,B. 
25 Calc, 814, Madhusudan v. Brujanath, 6 B. L. 
B. 299, JDurgopal v. Kashee Bam, 8 JF, B. 3, and 
Nizamudin v. Muhammad Ali 4 Mad. H. C. 385, 
referred to. Where a Court adds a person as a def en- 
dant to the suit not upon its own motion, but upon an 
application by the plaintiff, s. 22 of the Limitation 
Act does apply and the suit as against the added 
defendant shall be deemed to have been instituted, 
when he was- so made a party. O Irish Chunder v. 
Dwarkanath, 1. L. B, 24 Calc, 640, a,nd Fakera 
Pasham v. Bihee Azimunnissa, 1, L, B. 27 Calc, 
540, distinguished. Where subsequent to the date of 
a mortgage, different persons had become interested 
in different fragments of the equity of redemption, 
nil that the owner of any portion of the equity of 
redemption is entitled to ask is, that not more than a 
rateable part of the mortgage debt should be thrown 
upon the property in his hands. The mortgagees 
cannot claim to throw the entire burden upon a por- 
tion of the mortgaged premises, because by reason of 
their own laches they have lost their remedy ajrainst 
the remainder. Hari Kissen v. Faliat Hossein, J. 
i. B» 30 Calc. 755, and Surjiram v. Barham Deo, 2 
K. L. J, 202, referred to. Where, therefore, a pur- 
chaser of a portion of the equity of redemption is 
added as a party (defendant) not by the Court, but 
upon an application by the mortgagee after the pre- 
scribed period of limitation, although the mort^bge 
suit is barred bm against the added defendant, yet 
such mortgagee is entitled to succeed in respect of a 
proportionate part of his claim aa against the 
remaining owners of the equity of redemption. 
Bam Sebuk v. Bam Lall, L L, B. 6 Calc, 815, and 
Bam Dogal v. Junmenjog, I, L. B, 14 Calc, 791, 
distinguished. A release, when in writing, in order 
to be operative in law, must be registered under s. 17 
of the Begistration Act, where the amount of the 
claim to interest in immoveable property, which is 
extinguished by the release is of the value of one 
hundred rupees or upwards. Safdar Ali v. Lack- 
man Das, I. L, B, 2 All, 554, Batawa ▼. Kalkapa, 
I, L.B, 2 Bom, 489, Bh^rub v. Kaleechunder, 16 
W, B. 56, and Nandalal v. Gurditta, 2 B, L, B. 
615, referred to. A mere attestation of a deed does 
not necessarily import an assent to all the recitals 
contained therein. Chunder Dutt v. Bhagwat 
Narain, 3 C. W, N. 207, followed. A mortgagee can 
not release from his claim a portion of the properties 
comprised in his security so as to prejudice the rights 
of oUiers, who might hare already acquired an interest 
in the released portion. Surjiram v. Barham Deo, 2 
C L. J. 202, and Surjiram v. Barhamdeo, 1 C. i. 
J, 8857, followed. Jai Qohind ▼. Jairam, 18 All 
W. N. 420, and Sheo Ptosad ▼. Bekari Lai, I, L 
B.25 AIL 79, dissented from. Imam Ali «. Baij* 
Nate Bax Sahtt (1906) . I. Ii. B. 88 Calo. 818 
8.0. 10 C.W.N. 651 
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-B. 20 — Mortgage " Part payment — Pay- 



ment hg predeceuor t^ inferet,-T))B worda of s. 20 
of the Limitation Act are general and there is nothing 
in it to indicate that the new period of limitation 
cnsHted by it is only to operate against the person 
making the payment. Where a payment of part of 
the principal is made by a mortgagor, who was at 
the time liabl** for ilie debt, and the fact of the 
payment appears in his hand- writing, the new 
period of limitation created by t)ie section woiild 
also take effect as against the purchaser, before the 
payment was made, of the equity of redemption in 
the raortgajifed propt>rty under a money decree made 
against the mortgngor, whether the purchase was 
of the whole or only of part of such property. 
Krishna Chardra Saha v. Bh^nrah Chandra Saha, 
I. X. n. 32 Cnlc. m?, followed. Newbould v. 
Sinith. 33 Ch. D, 127 : a.c. L. R. 14 App, Cas. 4Q3, 
referred to. Doifi Lal Sahu v, Roshan Dob ay 
(1906) .... I.Ii.B.83Calo.l278 

8. 20 — Payment of interest as such 
— Payment must he of such a nature as to be a good 
defence to an action for the amount. — Where the 
payee of a promissory note was put in possession of 
certain lands under an agreement that he was to take 
the produce of the land as interest, such receipt of 
produce will be a payment of interest as such sufficient 
to satisfy the requirements of s. 20 of the Limit- 
ation Act, as it will be a good defence to an action 
by the payee for the interest. The payment contem- 
plated by 8. 20 need not necessarily be in money, 
but must be of such a nature as to be a g^ood defence 
to an action for the amount due. Kollipara Pul" 
lamma v. Maddula Tatayya, I. L. R. 19 Mad. 
340, followed. Kariyappa v. Rachappa, J. X. R. 
24 Bom, 493, referred to. Mtlan v. Ankati 
Madak(1905) . I. Ij. B. 29 Mad. 234 

8. 20 — Limitation — Execution of 



decree — Decree payable by instalments —Default 
in payment of instalments — Civil Procedure Code, 
s. 257 A - A decree for sale on a mortgage made 
the amount due thereunder payable by instalments 
with a condition that, if default .were made in pay- 
ment of any instalment, the decree-holder might 
execute for the whole amount at once. Default was 
made, and the decree-holder exercised his option and 
obtained an order absolute for recovery of the whole 
amount due under the decree. On the 23rd of 
February, 1901, the decree-holder applied for execu- 
tion in respect of the whole amount due and for sale 
of the morteraged property. That application was, 
however, dismissed on the 15th May, 1901, for 
default of prosecution. On the 1st of July, 1904, 
the decree-holder again applied for execution. 
Held thati execution of the decree was barred by 
limitation, and that the decree-bolder could not under 
the circumstances pay in aid two payments of 
B150 and B alleged to have been received on 
the 11th of May, IPO , and the 15th of July, 
1901, respectively. ShanJcar Prasad v. Jalpa 
Prasad, I L. R. IS All. 871, distinguished. 
Bhagwak Das r. .Tanki (1906>. 

I. Ii. B. 28 AU. 249 
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. 8.22. 



See Hindu Law. 

I.Ii.B.d8Calc.l079 

See Mbskb Pbofits. 

L L. B. 88 Calo. 829 

Sch. n, Arts. 10 and IZO^Zimita- 

Hon — Suit for pre-emption— " Physical possession'* 
Uiqht of pre-emption not a purely personal right. 

The term "physical possession,** aa used in Art 

10 of the second schedule to the Indian Limitation 
Act, 1877, cannot apply to property which i« in the 
possession of tenants. To a suit for pre-emp- 
tion of such property. Art. 120 applies. Betul 
Begam v. Mansur AH Khan, I. L. R. 24 
All. 17, followed. Seld, also, that the right 
of ^ pre-emption being a right incident to or 
arising out of the ownership of land, the suc- 
cessor in title of a verson in whose favour such right 
lias arisen is not debarred from suing to enforce it 
by the fact only that his predecessor has not done 
so. Muhammad Tusuf AU Khan v. Dal Kuari, 
I. L. R. 20 All. 143, followed. Kunsilla 
KUNWAB V. QOPAL Pbasad (1906). 

I.I..B.28A11.424 

^Sch. n. Art 14. 

See FBTATBS Partition Act (Bbhoal 
ACT VIII OF 1876). & 116. 

I. Ii. B. 88 Calc 698 

to 



Bch. II, Art. M-Suit 



recover the wilue of hundies given as a loan--^ 
Limitation — Terminus a quo. — Held, that tlie mere 
transfer of hundis for the purpose of making a loan 
of theur value, when realized, does not amount to a 
loan, until money has been realized by the transferee. 
Garden v. Bruce, L. R. 3 C. P. 300, referred to. 
KoMAL Pbasad f». Satitby Bibi (1905). 

L Ii. B. 28 AIL 54 

Sch. II, Arts. 62, 97, lie— Transfer 



of Property Act (IV of 1882 J, ss. 55 (2) and 108 
(c) — Art. 116, Sch, II of the Limitation Act will 
applif only when the transaction is one to which 
9. 55 (2) or 108 Co) of the Transfer of Property 
Act will apply and a covenant for title or quiet 
enjoyment can be implied. — The first defendant^ in 
September 1897, granted, in c »• sideration of an 
advance, a re^isterod karar to P, the predecessor in 
title of the present plaintiff, in the following terms : 
*' Deed of consent or permission granted to . . . 

. . by In consideration of this 

amount, the trees standing . . . . . shall be 
cut down at your expense during a period of 6 years 
from this date, with the exception of teak and black- 
wood. For every cart-load of timber so removed . 

. . . you are to pay a kuttikanam of ft2-4-0 
and on those timber, the seal of the Etam shall be 

impressed without delay during the 

period of 6 years, the Ktara shall not grant any per- 
mission to others to cut trees yon have 

the right to cut down trees and none whatever to the 
land." The first defendant and the other defendants 
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formed a Tarwad^ and in a snit brought on 
behalf of the Tarwad against P and the first defen- 
dant, it was declared that the karar was not binding on 
the Tarwad and P was restrained from cntting 
limber. The present snit was instituted bv P to 
recover personally from the first defendant and from 
•the Tarwad properties the amount advance*! with 
interest as damages : — Held, that the suit so far as 
the Tarwad properties were concerned was res 
judicata by reason of the decision in the previous suit. 
Meld also^ that the suit as against the first defendant 
waa barred by limitation. The article applicable to 
the suit is either Art. 62 or Art. "ST of Sch. II 
of the Limitation Act. 1 he document is not a sale or 
lease of immoveable property within the definition of 
those terms in the Transfer of Property Act and a 
•covenant for title or for quiet enjoyment cannot be 
implied under s. 56 (2) or s. 108 (c) of the Act. 
Art. 116 of Sch. II of the Limitation Act does 
not apply to the case. The document did not create a 
mortgage or charge on immoveable property. It is 
no more than an exclusive license to cut trees. A 
document may create an interest in land and bring it 
within the provisions of the Begistration Act. The 
covenant for title will not necessarily be implied in 
such cases^ unless it is one of the transactions in which 
a covenant can be implied under the Transfer of Pro- 
perty Act. Seeni Chettiar v. Santhanathan 
Chettiar,I,L. B, 20 Mad. 58, followed. Mah- 
UntTTTTI V. Pfzhakkal Edom (1906) . 

I.Ii.B.29Had.858 



— Sch. n, Arte, ea, 120, isa 

See MOBTGAGB . 1 li. B. 88 Calo. 92 



— ^ Sch. II, Art. 9L 
See Hind IT Law. 



.Sch. n. Arts. 91, 14L 



See HiKDir Law. 

I. Ii. B. 88 Calc. 267 

Sch. II, Arts. 99 and ISSi^Suitfor 

contribution — Annuity charged on land — Adverse 
possession.^-Vf here several properties are liable for 
the payment of an annuit>, which has been dis- 
charged by the owner of one of such properties, a 
suit for contribution, being a suit to enforce payment 
of money charL'od upon land, is governed by Art. 
182 and not by Art 99 of the second schedule to 
the Limitation Act. Bhagwan Das v. Hardin, 
L L. B. 26 All 227, followed. The plaintiff's 
property had been sold in execution of the annuitant's 
decree on the 20th March, 1899. Ho derived bis title 
from one X.G., who entered into possession on the 
decease of his alleged wife, H B., in the year 1867. 
In 1S6'< i. 63^. executed a mortgage in favour of the 
plaintiff's predecessors, and the latter, after suing for 
sale, puxVshased the mortgaged property and entered 
into possession in 1878. Subsequently, in a suit 
brought by the plaintiff's predecessors for the re- 
demption of a mortgage executed by JET. B, in 1865, it 
waa decided that this latter mortgage could not be 
redeemed, because JET. B. waa not the wife of X. O. 
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and that nothing, therefore, passed to the mortgagees of 
the 1868 mortgage. In the present appeal the plea 
waa raised that the plaintiff acquired no charge over 
the appellant's property. JeW, tJiat the charge sub- 
sisted, and, even if L. Q, had no interest, which he 
could pass to the plaintiff, the latter had acquired a 
good title by adverse possession. Yakub Ali Khax 
c. K ISHAN Lal (1906) . L Ii. B. 28 AU. 743 

-Sch. H, Art. MO — Bent in arrear 

from date on which it is due hg contract or custom, 
when such rent ascertained, and not in dispute. — 
Rent, when the amount is ascertained, is in arrear, 
within i\e meaning of Art. 110 of Schedule II 
of the Limitation Act from the date on which it is due 
by express contract or custom irrespective of the end of 
the fasli or of the exchange of pottah and rauchilika. 
Where the melawaram share due to the landlord is 
payable by custom as soon as the harvest is over, the 
rent is' ascertained and payable at the end of the 
harvest and a suit for rent will be barred, if not 
brought within three years of such date. Bangagya 
Appa Bao v. Bohha Sriramulu, I, L. B, 27 Mad. 
143, distinguished. Although tender of a pottah is a 
condition precedent to proceedings for the recovery of 
rent, there is nothing in the Rent Recovery A ct or the 
Limitation Act to make the date of such tender t]ie 
starting point of limitation in such cases. Abuka- 
CHELLAH Chrttiab V. Kadib RowTHBy (1905). 

XIi.B.29Mad. 656 

Applicability of Limitation Ad — 

Mamlatdar^ Court* Act f Bombay Act III of 1676 J , 
s. 17 — Possessory suit — Decision — Duty of the 
Mamlatdar to order village officers to give effect to 
his order — Duty, absolute and unqual^ed. Where 
a Mamlatdar's decision awards possession, s. 17 of the 
Mamlatdar's Courts Act (Bombay Act III of 187r») im- 
poses on him the duty to issue an order to the village 
officers to give effect thereto. The duty is in no sense 
conditional on an application being made to the Mam- 
latdar for the purpose ; it is absolute and unqualified, 
^ere such imperative duty is imposed upon a 
CJourt, then the Limitation Act (XV of 1877) 
has no application. Kylasa Ooundan v. Bamasami 
Ayyan, 2. L. B, 4 Mad, 172, Vithal Janardan v. 
Vithojiow Putlajiraw, L L. B. 6 Bom. 566, Ish- 
wardas Jagjiwandas v. Bosibai, LLB. 7 Bom, 310, 
and Devidas Jagjivan v. Pi'jada Began, I. L, B, S 
Bom, S77, followed. Balaji v, Kusha (1906). 

I. Ii. B. 80 Bom. 415 

Sch. II, Arts. Ill, 182— -4r^. 1B2 

applies to suits to enforce the charge created Ig 
s, 55 of the Transfer of Property Act— Transfer of 
Property Act (IV oflS^2j, s. |55.— The statutory 
charge, wbic*> an unpaid vendor obtains under s. 55 
of the Transfer of Property Act, is different in its 
origin and nature from the vendor's lien given by 
English Courts of Equity to an unpaid vendor. 
Webb V. Macpherson, I, L, B. 81 Calc, 57, 
referred to and applied. The article of the Limitation 
Act applicable to a suit to enforce sncn charge is 
Arfc. 132 of Sch. II and not Art. 111. 

z2 
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Natssan Chetti v, Soundararaja Avyan^ar, J. i. 
J?. 21 Mctd, 141, OTemiled. Avuthala v. Dayutnma, 
J. L. R> 24 Mad, 2B9, overruled. Subramani 
Ayyar ▼. Foovan, 1. L. B, 27 Mad. 2S, overraled. 

KAICAEBIBHVA AtTAB v. SUBBABMAiriA ATTAN 

(1900) . • . I. Ij. B. 29 Mad. 805 

.8ch.II,Arts. Ud,120,144» 178— 



Suit for postettion of land on the bct^is of award — 
Award — Sttit — Arbitration — X!ffect of omitHon to 
iite to enforce or to file award— Civil Procedure 
Code (Act XIV of 28H2J, 8, 525^2derger of claim 
in award, — ^A suit for recovery of possession of land 
on declaration of the vlaintiif' s right thereto on the 
basis of an award made by arbitrators appointed by 
the parties is one to which Art. 144 of the Second Sche- 
dule of the Limitation Act applies and may be 
brought within 12 years from the date of the award. 
Such a suit cannot be regarded as a suit for the specific 
performance of a contract* and neither Art. 113 nor 
Art. 120 nor Art. 17» of Sch. II of the Limitation 
Act can ai ply to it. A valid award is operative even 
though nei her party has sought lo enforce it by suit 
or by api-lication under s. 525 of the Code of Civil 
Procedure. Per Mookebjbb J, — ^As the ordinary rule, 
a valid award operates to merge and extinguish all 
claims embraced in the submission, and after it has 
made the submission and award furnish the only 
basis by which the rights of the parties can be deter- 
mined,*^ and constitute a bar to any action ou the 
original demand. Sornavalli Ammal v. 

Muthayya SattHgal, I, L, R. 23 Mad, 593, Sheo 
Narain v. Beni yadhab, I. L. B, 23 All, 285 j 
Muhammad Neicaz Khan v. Alam Khan, I. L. B. 
18 Calc. 414, L. B, 18 I. A, 73 ; Krishna Panda v. 
Balaram Panda, 1. L, B, 19 Mad, 290 ; Sukho 
Bibiy, Bam Sukh Das, I. L, B, 5 All. 263, 
Baghubar Dial v. Madan Mohan Lai, I. L. B. 
16 All. 3, Wood V. Griffith, 1 Swanst 438 .- 18 B. B. 
18, Commings v. Heard, L. B.4 Q. JS. 669, Clegg 
V. Dearden, 12 Q. B, 576 i 76 B. B. 360, Jafri 
Begam v. Sged All Baza, I. L, B. 28 All. 383 : L. 
B.2H I. A. Ill, AudBani Bhagote v. Bani Chandan, 
I. L.B.ll Calc. 386 : L. B. 12 1. A. 67, referred to. 
Bhajahabi Bafikya v. Bbhaby Lal Basae (1906). 
I. L. R. 88 Calc. 881 



— Sell, n. Art. 182. 

See Limitation. 

— Boh. n. Art. 184. 
See Dbbuttbb. 



. -Sch. II, Art. V^^^ Applies only (then 

absolute pr ope '^ty sold^^Malabar Law^-* Anubha^ 
vam* grants, meaning of— Whether the use of the 
ivord creates an irredeemable tenure depends on the 
particular instrument in each case. — A stipulation 
iu a kanom deed that a certain amount in grain or 
money is granted to the mortgagee as anubhavam 
does not necessarily create an irredeemable tenure. 
The word * Anubhavam 'will create an irredetmable 
tenure only when used with reference to the tenure 
itself, but when used with refeience to iLe allowance 
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such allowance will be perpetual, but not th^ tenure 
Whether, in any particular case, the word creates an 
irredeemable tenure or only a perpetual rent charge in 
respect of the allowance must be decided on the Ian* 
guage of the document. If the amount of the grant 
is not specified and if the terms of the document indi- 
cate that only a fixed rent is reserved for the grantor, 
and the rest of the produce is given as 'Anubhavam,'' 
an irredeemable tenure will be created but, otherwise, 
if the amount of the grant is fixed and the rest is 
reserved as rent. They y an Nair v. The Zamorin of 
Calicut, I. L. B, 27 Mad. 202, referred to and 
distinguished. Art. 134 of Sch. II of the 
Limitation Act applies only to cases where the vendor 
purports to sell the property as his absolnie property 
i<nd the vendee purchases it as such. Badanath Daa^ 
V. Oisborne, 14 M. I. A. 1 at p. 19, referred to 
and followed. Vtthilingam Iillai v. Kftbiba- 
VATiAH N AiB (19C6; . I. Ij. B. 28 Mad. 601 

- Sch. II, Art. 142 — Adverse possession 



— Cause of action- Title — Specific Belief Act 
(I of 1877), s. 9. The plaintiffs having been dispos* 
sessed of certain lands by the defendants in 1894 and' 
1896 in execution of decrees under s. 9 of the Specific 
Relief Act, instituted this suit in 1901 to recover 
possession of those lands. The suit was dismissed by 
the Courts below on the ground that the claim was 
barred by limitation, the ' plaintiffs having failed t<y 
prove possession within 12 years antecedent to the 
institution of the suit. Held, that, if the title was 
with the plaintiffs, their possession during the inter- 
val between the time when they ousted the defen- 
dants and the time when the latter recovered posses* 
sion by virtue of the decree under s. 9 of the Specific 
Belief Act, should be regarded as the possession of 
the rightful owner, and not of trespassers, and there- 
fore there would be no limitation against the plain- 
tUh* claim. Mamtazuddin Bhuian v. Barkatulla, 
2 B. L. .7. 1, and Protap Chandra Chatterjee v. 
Durga Charan Qhose, 9 C. W, N. 1061, referred to. 
{ JoNAB Shbikh v. Subja Kanta Aohabta Chow- 
DBUBY (1907) . I. Ii. B. 88 Calc. 821 

8.C. 10 C. W. S. 1081 

-Sch. II, Art, 142 — Suit by vendee for 
possession of immoveable property — Vendor out of 
possession — Burden of ^oo/.— Where a vendee of 
immoveable property sues for possession, his vendor 
not having been in possession, at the time of the sale, 
it lies upon the plaintiff to show that his vendor was- 
in possession at some period within twelve years 
prior to t»»e date of the suit. Kashinath Sitaram 
Oze v.' Shridhar Mahadeo Patankar, I. L, B, 1& 
Bom. 843, followed. And when in such a case the 
property sold was a share in a house belonging to 
two separated brothers, it was held that the posses* 
sion of one of the brothers could not be taken to be 
on behalf of the absent vendor. Deba v. Bohtaoi 
MAL (1906) . L Ij. B. 28 AIL 479 

Sch. II, Art. 14&— Possession, tuit 



for— Limitation- Onut — Presumption from title, — 
It is for the plaintiff in a suit for ejectment to prove- 
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possemon prior to the alleged dispossession. At the 
«aiiie time, in this question of eyidenoe, the initial fact 
of the plaintiffs title comes to his wd with greater or 
^less force according to the circumstances established in 
evidence. Mohima Chunder Mozoomdar v. Moheih 
€hundar Neogi, L. B. 16 I. A. 23, approved. Hbm- 

AKTA KUMABI DBBI «. JaGADIHOBA^ATH KOT 



<1906)- 



10 O. W. N. 680 



. Boh, n. Art. 142— iimite^fowr-^- 

verseposMeuion^Vefaulier^Share of defaulter let 
oTfaZifu,leaee^8h(»re not clain^ on expiry of 
77^^!3 Mulchand, who owned an eight anna 
^fndari share in mauia Bajipur, di«ippeared m 
1867 leaving Government revenue unpaid. His 
l^e wis ^reupon made over to Mangu La\, and 
Iftefwards to one Pahalwan Singh, on a fajmmg 
S wtoh expired in 1871. On the expiry of lliis 
SpSSawan Singh stiU retained possession of the 
jXrtyTand ultin^tely in 1891 it waa sold in execu- 
Sf a decree against him and purchi«ed by the 
Weeessorintitleofthe answering defendants. .In , 
im a suit was brought for recovery of pos^ I 

^purchasers of Mulcband's righto fo)^ re- , 
mLentadves. Seld, that after 1871 Pahalwan I 
C'f ?^ion beciJme adverse to Mulchand and | 
Slit Va. barred by lin^ij^^on.^**?^ ftnsfh y. ! 
Dnla Singh. Pnnj, Rec. ^^' ^'^^^^' ^'^J^ I 
approved. M.BHO SxK.H - ^---3^--- , 

^ Bch. II,-Art8. 176 (e),178-^^ | 

i78 avpliee to applicatione to bring in representa- 
Uvee of deceased respondent in *fcond appeals-- l 
S Procedure Code CActXir of imi, is-682. 
is7.-The reference to s. 682 of the Code of Civil 1 
Procedure in Art. 176 (e) of Sch. II of the 
Limitation Act does not include by implication second 
i«^Uls referred to ^ s. 687 of the Code of Civil 
ftScedore. The period of limitation for bnngmg in 
the representative of a deceased rwpondent in asecond 
appeal is not that prescribed by Art 176 («) of 
SchTlIof the Limitation Act, but that prescribed 
by Art. 178. Lakshmi v. SH Devi, L Z. E- 9 
Mad, It followed. Vakkalagadda Narasimham 
T. VahMzulla Sahib, L L. R. 2i Mad. 498, o^' 
xnled. 8usrAPiL^i..Ai^AK^i;^^P^^^^^ 

.Sch. H, Art. nS— Application in 

time, if within three gears of breach complained of 
--Court executing decree, powers of— Cannot go 
behind decree— Civil Procedure Code (Act XIV of 
1882), s, 260— Decree for perpetual injunction, I 
execution 0/.— Where a perpetual injunction has been 
irranted, on each successive breach of it the decree majr 
^ enforced under s. 260 of the Code of Civil 
Procedure by an application made within three years 
of Buch breach under Art. 178, Sch. II of the 
Limitation Act The decree-holder is not bound to 
ttake action in respect «f every petty infringement ; 
and the injunction does not by his inaction become 
inoperative after three years from the date of the first I 
petty breach so as to disentitle him to take action, | 



IiIlilTATION ACT (XV OP 1877>— m»- 

tinued, 
where a, serious breach is af fcerwards committed. 
Where the terms of a decree are clear, the executing 
Court is bound to give effect to it and cannot read 
into it limitations gathered from a reference to the 
records of the suit Vbnkattaohallam CHETTr 
V. Veebappa PiLLAl (1905). 

I. Ii.K.29Mad,814 

. Sch. II, Arts. 178 and 179— J57j:«cw 



tion of decree— Limitation^ Application to revive 
former application for execution.— Vihere a decree- 
holder applied for the sale in execution of shares in 
Ave vilUi^esand shares in two viUages were sold 
and the decree satisfied, but subsequentiy the sale 
was held to be a nullity, and the decree-holder made 
an application to revive the previous application. 
Held, that this was not an application coming under 
Art. 179 of the second schedule of the Limitation 
Act, but an application to which Art. 178 applied, 
the right to apply accruing on the date when the sale 
was held to be a nullity. Khairun-nissa v. Q^auri 
Shankar, I. L. R. S All. 4S4, and Virasami v. 
Athi, L L, R. 7 Mad. 595, distinguished. BiHAEi 
Lai Mi3b v. Jagabnath Pbasad (1906>. 

L li. B. S^ AIL 651 

. Sch. TI, Art V!9^Rateable distribu- 



tion of saU'proceeds — Application to withdraw, if 
step in aid of execution— High Court Rule,—kn 
order permitting a decree-holder to withdraw moneys 
awarded to him upon rateable distribution amouifst 
several decree-holders of proceeds realised in execu- 
tion is in substance as well as in form a ministerial 
order. The application for withdrawal which the 
rules of the High Court require to be made to the 
chief ministerial officer of the Court is not a step 
taken in aid of execution within the meaning of Art. 
179 of Sch. II of the Limitation Act, although it 
has finally to be submitted to the Judge in charge 
of the account department. Sadananda Sabiu 0. 
Kali Sankab Bajpai (1903) 10 O. W. IS. 28 

-Sch. II, Art. 119— Application for 



leave to bid —Step in aid of execution — Res judi- 

eata. Where upon an application for execution being 

made the j^udgment-debtor made an objection that the 
decree was baned by limitation, and on the day fixed 
for the hearing of the objection both the decree-holder 
and the judgment-debtor were absent and the objection 
was accordingly dismissed, and the execution proceed- 
ings were also struck off', the decree-holder not having 
paid the process fees. Held, that the judgment- 
debtor was entitied to raise the question of limita- 
tion when the decree was again put in execution. Per 
Bampini, J.— An application oy the decree-holder 
for leave to bid at the sale is not a step taken in aid 
of execution within Art 179 of 8ch. II of the 
Limitation Act. Per Mookbbjbb, J. -It cannot be 
rightiy affirmed as an inflexible rule of law that the 
granting of leave to a decree-holder to bid at tha 
sale must in every case or may not in any case, 
amount to an aiding of the execution. When a 
decree-holder relies upon a previous application to 
the Court for leave to bid at the sale, as saving 
limitation, it is not sufficient for him to show that 
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LIMITATION ACT (XV OF 1877)-<?oj2. 

eluded. ^ 

such application was made, but he most further show 
tliat the circumstances under which it was made were 
such that the grant o£ leave did in fact aid, or would 
have aided, the execution. That in the present case 
the application to bid at the sale was not a step in 
aid of execution. Hiba Lal Bose v. Dwija Chaban 
BosB(1905} . 10 0. W.N. 209 

Sch. IT, Art. ne—Limitation^Exe' 

ciiUon of decree— Application not " in accoi-dance 
with law ** — Civil Procedv.re Code, t. 336— 
Intolvencif, — Where the judgment-debtor has 
applied for a declaration of insolvency and proceed- 
ings in insolvency are pending on his- application, no 
application for execution can be made against the 
judgment-debtor's surety. If, therefore, such appli- 
cation is in fact made it will not be an application 
<* in accordance with law" within the meaning of 
Art. l79 (4) of the second schedule to the Limit- 
ation Act,^ 1877. Chatter y, Nawal Sin^h, J. 
X. B, 12 All, 64, and Munawar Husain v. Jani 
Bijai Shankar, Weekly Notes, 1905, p, 132, followed. 
Held, also, that the resistance of the decree-holder to 
the judgment-debtor's application for insolvency will 
not amount to the taking of a step in aid of execu- 
tion within the meaning of Art. 179. LA^faTU 
Pakdb v. Baijnath Saban Pandb (1906)r^ 

I. Ii. B. 28 AH. 887 

Sch. II, Art. 178, cl. (6)— Notice 

under ». 248 of the Civil Procedure Code (Act XIV 
of 1882) -'*JDate of issuing notice,'* meaning of— 
Ministerial Act —Held (PABaiTEE, J,, duhitante), 
that, in the case of an application for the execution 
of a decree under Art. 179, cl. {5) of Sch. II of the 
Limitation Act, time runs from the date when notice 
is actually issued under s. 248, Civil Procedure Code, 
and not from the date of the order of the Court to 
issue such notice. Kadaressnr Sen v. Mohim 
Chandra, 6 C. W, K. 656, followed. Damodar 
•r.SonaJi,I.Z,It, 27 Bmn. 622, and Gobind v. 
Dada,I, L, E, 23 Bom. 416, not followed. Uatan 
Chawd Oswal v. Dbb Nath Babita (1906). 

10 C. W. N. 808 

Bch, II, Art. 119— Decree, which 

leaves matters to he subsequentli/ ascertained. — ^A 
decree, which leaves certain matters to be subse- 
quently ascertained, becomes capable of execution 
as to them only when they are as(;ertained ; and an 
application for execution of such decree in regard to 
such matters will not be barred, if presented within 
three years of the time when, by such matters being 
settled, it becomes executable. Batkachalam Atyab 
V. Ybi^katbaha Atyab (1005). 

I. L.B. 28Mad.48 



LUNACY. 

See Hindu Law. 



I. L. B. 28 AU. 24T 



LIQUIDATION. 

See Pbactice i I. L. B, 80 Bom. 178 

LIS PENDENS. 

See Tbassfeb or Pbopebty Act. 



LUNACY ACT (XXXV OP 1858). 

— 88. 89 9, 10 — Court hound to enquire- 

into existence of propertg, if denied. — A petition 
under Act XXXV of 1858 to declare a person a lunatic, 
and to appoint a proper manager and guardiai^ 
should not be dismissed without enquiry because the 
counter-petitioner denies the existence of any properbr 
belonging to the lunatic. The existence of sucL 
property is necessary as a pre-requisite to the Court- 
taking action and must be ascertained by enquiry, 
where the existence of such is alleged by the petitioner 
and denied by the other party. Lakshumi Akxal 
V. Sbbbangathamal (1905). 

L L. B. 29 Mad. 810 



LUNATIC. 

See CiTiL Pbocbdfbe Codb. 

10 C.W.N. 719* 
<Se« Pbactice . I. L. B. 88 Calo. 1094. 



MADBAS ACT III OP 1868. 

See Cbiuu^al Pbocedfbb Code. 

MADBAS DISTBICT MUNICIPALITIES^ 
ACT (IV OP 1884). 

88. 4-B (1) (b), 4-B (8) (b) 21, 281- 

Supersession of a municipal hody under #. 4-JB (1/ 
(b) onlff a suspension — ..Vo notice under «• 261 
required when the suit- is only for injunction-^ 
Easements Act (V of 1882J, s. 7, ills, (a) and (i) 
— Right of proprietor on higher level under s. 7, 
ill. (ij, not an easement and does not interfere 
with the right of lower proprietor to build on hie 
own land under s. 7, ill. (a). — The • supersession * 
of a Municipal Council under s. 4-B (i) (h) of 
Madras Act IV of 1884 is only suspension of sach 
body for a limited jperiod and such supersession ^ 
is different from and has not < he effect of a ' 
dissolution under s. 4-B (1) (a). The'recon- 
siitution' of such a Council under s. 4-B (i) (&) is the- 
revival of the old corporation and not the creation of 
a fresh one and all the rights and liabilities of ' 
the superseded Council will deyolve on the Council 
so reconstituted as its rightful successor. The notiot- 
required by s. 261 of the Dis rict Municipalities Act 
is not necessary, when the suit is for an injunetion. 
The right of ihe owner of higher land under s. 7% 
illustration^ (t) , of the Easements Act, t.e., that: 
the water naturally rising in, or falling on, such huid 
shall be allowed by the owner of adjacent lower land: 
to run naturally thereto is not a right in the nature 
of an easement and is subject to the right of the 
owner of »uch lower land to build thereon under 
s. 7, iKastration (a), of the Act. The owner o$ 
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MADRAS DISTRICT HUNICIFAUTIE8 
AC?T (IV OF l88^y-ooncluded, 

the lower land cannot complain of the passage of such 
water as an injory, bat he is not bound to keep 
open such way and may obstruct it by suitable 
erections on his land. Smith v. Kenricic, 7 C, B. 
515, referred to. Bif lands v. Fletcher, L. R, 3 
H. L. 338, referred to. Mahamauopadtaya Ran- 

GAOUABIAB r. MUNICIPAL ConWCIL OF KlTMBA- 

SONAH (1906) . . I. Ii. B. 29 Mad. 688 

8 ^b^Contract not signed in accoT' 



dance with section unenforceable,— K contract 
purporting to be made by a Municipality, but not 
signed by the Chairman or Vice- Chairman and a 
Councillor as required by s. 45 of Act IV of 1 8 ^^4 
is not binding on the Municipality. Bada Krishna 
Das V. The Municipal Board of Benares, I. L. 
B.27 All, 592, followed. Where the contract is 
not so signed, the Municipality cannot be rendered 
liable on the ground of executed consideration. 
Young 4" Co. V. The Mayor and Corporation 
of Boyal Leamington Spi, L. B, 8 A. C. 517 
followed. RAifAswAMY Chbtty r. Municipal 
Council, Ianjobb (1905) 1. 1/. B. 29 Mad. 360 

8. 66 — *I>aii^ what is^Circumstances 



MADRAS BEQUIiATION VII OF 1617. 
8. 18 — Board of Bevenue mag appoint 



which determine whether particular dtys are 
to he reckoned or omiV^^d. —The word * day ' in 
8. 65 of the Madras District Municipalities Act 
means a duration of 2 k hours and the period of 60 
days for which the person must have 'held office 
within the limits ' must be held to be 60 entire and 
unbroken periods, in law, of 24 hours each. It will 
depend npon the circumstances whether fractions of 
a day are to be omitted or to be counted as whole 
days and the cause and character and duration of 
absence from Municipal limits will determine 
whether particular days are to be reckoned or 
omitted. Municipal Council of Cuddalobb 

V. SUBBAHSfANLA AY7AB (1905). 

I.. Ii. B. 29 Mad. 826 

88.191, m^Market, definition of 

— Use of, as market, what amounts to. — Private 
property is used as a market when it is used as a 
public place for buying nnd selling. Where a 
private market had been ordered to be closed, a 
person nsing the place for selling fish and flesh after 
a license h^d been refused is guilty ^f an offence 
under s. 197 of the Madras District Municipalities 
Act or, at any rate, of | an oifence under s. 19i> Abu 
Bakeb 0. MrxioiPALiTT OF Nboapatak (19(>5). 
I. L. B. 23 Mad. 185 

MADRAS DISTRICT POLICE ACT 
(XXIV OF 1859). 

8. 44 — Police constable not returning 

to duty after expiry of leave, guilty of offence 
under. — A police constable, who, having obtained 
casual leave does not return to duty on the expiry of 
such leave and stays away without obtaining fresh 
leave, is guilty under s. 44 of Act XXIV of 1859 of 
the offence of *' ceasmg to perform the duties of his 
offlce without leave." Evpbbob v, RAKASAwmr 
Baju (1906) . • • I. Ii. B. 29 Mad. 192 



hereditary trustees ^Beligious Endoxoment Act 
XX of 1863 — Committee appointed under, cannot 
interfere with existing scheme except for just and 
sufficient cause — Act does not confer arbitrary 
power to appoint additional trustees. — It is com- 
petent to the Board of Revenue under s. 13 of 
Madras Regulation VII of 1817 to appoint hereditary 
trustees, when such appointment does not interfere 
with any subsisting rights. Such appointment is not 
inconsistent with the exercise of superintendence by 
the Board, and the Board does not thereby relinquisli 
a part of the duty of superintendence vested in them 
by s. 2. Venkatesa Nayudu v. Shrican Shatagopa 
Shri Shatagopaswami, 7 M. R, C. 77, approved. 
Appasami v. Nagappa^ L L. R. 7 Mad. 499, 
referred to. The Board cannot arbitrarily put an 
end to an arrangement permanently made by them, 
but may do so only for just and sufficient reasons* 
It is not competent to a Temple Committee, under 
Act XX of 1863, to alter the constitution of the 
temple management established by the Board and 
to appoint additional trustees, where some or all of 
the trustees are hereditary. Act XX of 1863 does 
not confer on the Committee an unqualified power 
of adding to the number of trusteej sanctioned under 
an existing scheme, even if such trusteei are not 
hereditary. Such an addition may be made only for 
just and sufficient cause, which should be fully 
stated in the Proceedings of the Committee. The 
negligence or mismanagement of old trustees or any 
pecuniary benefit to the temple by the now appoint- 
ments are not just and sufficient causes. Such 
appointments ouifht not to be temporary. Gana- 

PATHI ArYAB 9. VEDAYrASA ALABINOA BHATTAB 

(1906) . . I. L. B. 29 Mad. 534 

MADRAB BENT BEOOVER7 ACT 
(Vin OF 1866). 

88. 1, 88, 2B^^Intermediate land- 
holder tenant for purposes of ss. 33, 59.— An 
intermediate landholder liable te pay rent te a 
superior landlord is a tenant for the purposes of ss. 38 
and 39 of the Madras Bent Becovery Act (VIII of 
1865) and the opinion of the Full Bench in Nalla- 
yappa Pillian v. Ambalavana Pandara Sannadhi, 
J. L. B. 27 Mad. 465 at p. 470, is not in conflict 
with this view. The true effect of the reference in 
s. 38 to landholders specified in s. 3 is to exclude 
landholders specified in the second paragraph of s. 1 
of the Act. In a suit under ss. 40 and oO of Act VIII 
of 1865, it IB not competent to the Bevenue Court to 
decide the question of damages sustained by the 
tenant by non-performance by the landlord of coven* 
ants in the lease. Muthusami Pillai v. Abuna* 
OBELLAic Chbttiab (1905) . I. L. B. 29 Mad. 79 

8. 8 — Landlord and tenant^Insertion 



of unreasonable terms in patta. — Where a tenant 
disputes the validity of a transfer made by himself to 
a third party, it is not open to the landlord to 
recognise the rights of the transferee, until the 
transferee establishes his rights in a way which ia 
binding on the original tenant ; and the insertion of 
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M ADBA 8 BENT BBCOfVSBT ACT 
(Vm OF lS6b)'^0Holuded. 

words in the patta tendered to the tenant reoogniBing ^ 

the rights of the transferee will be unreasonable. { 

Obb v. Bakxttmabatei (1905). i 

I. If. B. 29 Mad. 88 \ 

' B» 9 — Landlord and tenant — Biyht to , 

issue pott a for unaseeaaed houaC'eite. — It being 
common in this country to have trees in backyards 
forming part of onassessed house-sites, such a circum- 
stance does not amount to a conversion of such site ; 
enjoyed free of rent into cultivated land for which , 
rent is payable and no patta can be tendered in respect | 
of such lands. Elvhalu Chbttiab v. Natbsa ' 
HuDAiiAB (1905) . I. U B. 89 Mad. 81 

-8. M'-' Limit cUion for auiia under a, 40 \ 



— Riffht of attachment, when rent ia payMe in hind 
—'Validity of attachmetU for arreara due under 
fotta altered aubaequently. — S. 40 of the Madras 
Bent Becovery Act must be read with s. 51. The 
word ** month " in the former was intended to be 
equivalent to the 80 days in the latter and suits 
under s. 40 are within time, if presented within 80 
days. Attachment proceedings under the Act may be 
taken when rent is payable in kind. Where a patta 
under which an attachment was made, is altered on 
appeal subsequently, the attachment cannot be upheld 
even to the extent of the rent in arrears under the 
altered patta. Eamachandra v. Narayanaaami, 
J. L, B. 10 Mad. 229, not followed. Vaica Data 

DBBIKAB v. MXTBUOEBA MlTDALI (1905). 

I. Ii. B« 29 Mad. 76 

MADRAS BB7ENITERECOVEBT ACT 
(MADBAS ACT U OF 1864X 

8. 36, cL 6, and s. S9— Certified pur- 

chaaer at revenue aale can be shown to he only 
henamidar^-^Benami purchases are common in India 
and effect is to be given to them according to the 
intention of the parties, except so far as a positive 
enactment directs a contrary course. Where land has 
been sold for arrears of revenue under the Bevenue 
Becovery Act and the name of the purchaser has 
been published under s. 89 of the Act, such proclama- 
tion does not preclude any one subsequently from 
oontendmg that such purchaser was only a benamidar 
and the real purchaser was some one else. Muthu' 
vaiyan v. Sinna Samavaiyan, L L. B. 25 Mad, 526, 
followed. Narayatta Cheftiar v. Chokkappa Mud' 
aliar, I, L, B. 25 Mad. 655, overruled. Nabataka- 
SAvi Padatachi v. Goyindasaki Padayachi 
(1906) .... I. L. B« 29 Mad. 473 

liADBAS SAI.T ACT (IV OF 1889). 

See CiYiL Pbooedfbb Codb. 

88. 16 (a), 18 and 27 No compenaa- 

Hon under a. 18* when licenae cancelled under a, 27 
— Civil Procedure Code (Act XIV of 1882J, a, 
;;3^.— Where a license has been cancelled under s. 27 
of the Madras Salt Act (IV of 1889), the licensee is 
not entitled to compensiation under s. 18 of the Act, 
but only to the value of the proprietary right under 



MABBAB SALT ACT (TV OF 1889>— «oif. 

eluded* 

s. 16 (a) of the Act, Where such licensee has 
obtained a decree for possession of saltpans in default 
of payment of proper compensation, it is competent 
to the Court in execution proceedings to determine 
the amount so payable ; and no separate suit need be 
brought to determine such amount. Sbobbtaby of 
Statb rom Jhdia v, Subbata Mudauab (1906). 

L Ii. B. 89 Mad. 181 

MAQISTRATE. 

See CoxpLAiNT. 

MAHOMSDAK LAW. 

1. Abiat. 

2. DlTOBOB. 

8. GiPT, 

4. Habbiagb. 

5. Pbb-bhption. 

6. Waqf. 

7. Wajib-fl-abz. 
8 Will. 

See DiTOBCE. 

See EviDBHOB Act . 10 C. W. If. 88 

See PBBSUHPTioir of Dbath. 

L If. B« 88 Calc. 178 

1. ABIAT. 

Mutation of names — Jriat,^—A 

Muhammadan caused mutation of names in 
respect of certain property to be effected in favour 
of his wife, and at the same time presented a petition 
to the Bevenue Court> stating that he had trans- 
ferred his rights and interests to his wife, 
Habib-un-mssa, and made her his locum tenena, but 
that she had no power to transfer the property in any 
way, and that she would continue to hold and possess 
the share for her life ; but he executed no formal 
transfer of the property to bis wife. Meld, this was 
not a gift, but merely an " ariat " and invalid 
according to the Muhammadan Law. Muictaz-vn- 



NI88A 9. TUFAIL AhXAD (1905). 



Ii. B. 28 AIL 884 



2. DIVORCE. 

Saii({fi Sunnis^Bivorce'^Talah'uU 

hain by one pronouncement in the absence of the 
wife — Execution of talaknama in the preaence of 
the Kazi — Communication of the divorce to the 
wife — Marz'ul^maut — Death of the husband before 
expiration of the period of iddat, — A, a Mahomedan 
belonging to the Hanafi Sunni sect, took with him 
two witnesses and went to the Kazi and there pro- 
nounced but once the divorce of his wife ^plaintiff) 
in her absence. Be had a talaknama written out 
by the Kazi, which was signed by him and attested 
by the witnesses. A then took steps to communicate 



Digitized by 



Google 



( 241 ) 



DIGEST OF CASES. 



( 242 ) 



liAHOMBDAIf 1j AW-^ontinued. 
2. mYORC^-^onoluded. 

the divorce and make over the iddat money to the 
pUintiif, bat she eraded both. A died soon after 
this. The pIainti£P thereupon filed a suit alleging 
that she was still the wife of A and claimed main- 
tenance and residence. Meld, oyermling the con- 
tention that the divorce should have been pronounced 
three times, that the talak'ul'bidaat {ix,, irregular 
dirorce) is Kood in law, though bad in theology. 
Held, further, in answer to the contention that the 
divorce was not final as it was never communicated 
to the plaintiif, that a haintalak, such as the 
present, reduced to manifest and customary writing, 
took effect immediately on the mere writing. The 
divorce being absolute, it is effected as soon as the 
words are written " even without the wife receiving 
the writing.** In order to establish MafZ-uUmaut 
there must be present at least three conditions : — (1) 
Proximate danger of death, so that there is, as it is 
phrased, a preponderance ghaliba of khauf or 
apprehension, that is, that at the given time death 
must be more probable than life : (S) there must be 
some degree of subjective apprehension of death in 
the mind of the sick person : (3) there must be some 
external indicia, chi^ among which would be the 
inability to attend to ordinary avocations. Where 
an irrevocable divorce has been pronounced by a 
Mahomedan husband in health, and the husband dies 
•during the period of the discarded wife's iddat, she 
haa no claim to inherit to the husband. Sababai v. 
Babiabai (1905) • . I. Ij. B. 80 Bom. 687 

3. GIFT. 

Gift ^ Mode of making valid gifts 

either icith or without cohnderation — Bond fide 
intention — Delivery of potsettion — Gift with 
reservation hy donor of possession and enjoyment 
of property to himself and wife for their lives,—' 
By the Mahomedan law a holder of property may 
in his life-time give away the whole or part of 
his propertv, if he complies with certain forms ; but 
it is incumbent upon those, who seek to set up such a 
transaction, to show very clearly that those forms 
have been complied with. It may be by deed of 
gift simply, or by deed of gift coupled with con* 
■sideration. If the former, unless accompanied by 
delivery of the thing given, so tar as it is capable of 
-delivery, it is invalid. If the latter (in which case 
delivery of possession is not necessary) actual pav- 
ment of the consideration must be proved, and tne 
bond fide intention of the donor to divest himself 
inprasenti of the property and to confer it upon 
the donee must also be proved. Ranee Khujooroo* 
nissa v. Mussamut Boushun Jehan, L. B, 8 I, 
A, 291 ; J. i. B, 2 Calc. 184, followed. In a 
■nit to set aside a deed of gift executed by the 
plaintiff in favour of the defendant, both being 
Mahammadans, the 'udicial Committee held that 
the deed, which purported to be a conveyance for 
value* was a transaction in which no consideration 
passed or was intended to pass ; that in executing the 
deed the plaintiff did not intend to give the 



MAHOMEDAN IiAW-'Continued. 

3. GIVT^ concluded. 

property to the defendant except subject to a 
reservation of the possession and enjoyment to himself 
and his wife during their lives* to which the defen- 
dant pledged himself ; and that the deed was not* 
followed by delivery of possession, but was a fictitious 
and henami deed and was invalid and void. Chaud- 
HBi Mbhdi Hasan v. Mithamhad Habav (1905). 

10 C. W. ISr. 706 

8.0. Ij. B. 88 I. A. 68 

I.Ii.B.28AIL489 

" Transfer of possession^Donor and 

donee living in the same house the subject of the 
gift—Evidence.'-^lt is not necessary according to 
JIahomedan Law that in all cases where a gift of 
immoveable property is made, the donor should 
actually and physically vacate the property the 
subject of the gift. Where the gift was of a house 
and other immoveable property, and was made by 
registered instrument and attended by circumstances 
of great publicity, the fact that the donor, who 
was the aunt of the donee, never quitted the house, 
but continued to reside in it with her nephew, was 
held to be of no effect in the face of the clearly 
manifested intention of the donor to transfer 
possession of the house to the donee. Shaik Ibra- 
him V. Shaik Suleman, I. L. B, 9 Bom. 146, 

followed. HUMBBA BiBI r. NAJM-FN-yiSSA 

(1»05) I. IiE. 28 AIL 147 

4. MABEIAOE. 
Marriage— Ohair kuf tcife — Custom 
of exclusion from inheritance — Proof of custom — 
Bntry in wajib'ul-arg — Mortgagee by conditional 
sale — Mortgagee taking possession without fore- 
closure proceedings — Trespasser — Suit for 
ejectment without rtdeemtng — Begulation XVII 
of 1806, — In a suit by a Mubammadan lady to 
recover possession as her husband's heir, of his 
immoveable property, the question arose 
whether she was a ghair kuf wife and so 
excluded by custom from inheritance as heir 
to her husband. The only reliable evidence of the 
custom was the villrtpo wajib-ul-arz, which stated 
that *' a married wife belonging to a different custe 
(ghair kuf) and an unmarried wife or their descen- 
dants " would " be en titled to maintenance " but not 
" to any share " of the property. The document 
bore the signature amongst others, of the husband, 
and commenced witli words meaning "by agreement,** 
and so did not pnrpoi t to be a record of immemo- 
lial custom, and tho rules of inheritance laid down 
in it were based, not upon Mahomedan, but upon 
Hindu, law. Held, that in the absence of otiier 
evidence the entry iif the wajib-ul-arz was insuffi- 
cient to establish the custom. A deed of I Ith May, 
1871* executed by the husband in favour of a person 
through whom the defendant made title, hypothecated 
the village property in suit ia consideration of a 
loan of B2,000, stipulating that* in default of 
payment, the transaction should be " a complete sale*' 
in 20 years or on the death of the mortgagor. 
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MAHOMBDAN IlAlW- continued. 

4. MAERIAGE— fonc^Krferf. 

whichever first occurred. The deed recited and 
renewed a former deed made in 1866, between the 
game parties, described as a " mortgage deed by 
conditional sale ** and containing the same terms, 
except that the period for repayment was five years. 
The mortgagor died in 1881, and the defendant, the 
representative of the mortgagee, then took forcible 
possession without any foreclosure proceed- 
ings under Eegulation XVII of 1806, the law then 
in force. JBr«W,that the deed of 1874 was a mortgage 
by conditional sale. There was under it a right of 
foreclosure on failure of the mortgagor to redeem 
within ti>e time limited by the terms of Regulation 
XVII of 1806, but in taking possession as he did 
the defendant was a mere trespasser and liable to 
ejectment in thii suit. Hub Ali v, Wazie-un-missa 
(1906) . . I. L. B. 28 All. 496 

ac. 10 O. w. N. 778 
L. B 88 I. A. 107 

' Suit for reitituHon of conjugal 

rights — Non-pagment of dower-^onstimmation 
of marriage. — To a husband's suit for restitution 
of conjugal rights, the wife pleaded non-payment 
of dower. To this the husband pleaded consumma- 
tion of marriage. Seld, that after consummation 
of marriage, no&-payment of dower, even though 
proved, cannot be plraded in defence of an action 
for restitution of conjugal rights. Ahdul Kadir v. 
Salima, /. L. B. 8 AIL 149, Kunhi v. Moidin, 
I. X. B' ii Mad, 827, and JECamidunnessa Bibi 
V. Zohirtvddin Sheikh, J. /. B, 17 Calc. 670, 
followed Bill Hansa v. Abdulla (1905). 

I. Ii. B. 80 Bom. 122 

9. PRE-EMPTION. 

Fre'emption^Talab'i'Uhtiihad - Wit- 

neatet not specificall/f invoked, — Seld, that the mere 
fact that the talab-i-ishtishad is made in the presence 
of certain persons, who happen to be present at the 
l)lace, where it is made, is not sufficient to 
make the demand a good one, unless those persons 
are specifically called upon to bear witness to the 
demand being .made. Issur Chnnder Shaha v. 
Mirga Nisar Moesein, W, B, 1864, p, 351, followed. 

GA50A PBA6AP V, AjUDBlk PbaSAD (1905). 

I. L- B.28AU.24 

a...^.— '< Shafi'i'khalit — Uaaement — Ototier of 
tenement, — Under the Mahomedsm law 



HAHOHEDAK loAW^con tinned. 

6. PBE-EMPTIOK--<Jo»c^ttrf*rf. 

orproof as to any custom different from, or not co» 
extensive with the MAhomedan law of pre-eiiiption> 
that must be applied between Hindus. Jagdam 
Sahai v. Mahabir rraead, I, L. B. 28 All, $0, 
Chowdhree Birj Lai. v. Baja Qoor Sahai, AlL 
M. C, F. B. 1666-67^ Vol, I, p. 128, and Jat 
Kuar V. Heera Lai, All. iJ. C. Ib75, p, 1, 
referred to. Further, where the words used were 
" I have a claim for pre-emption on this house. 
If any one else purchases it, I shall be pnt to incon- 
venience. Qo Ht this very moment and take the 
mon**y from Shushi Bhnsau Sirqar and tell Kam 
Oharan and ChaJtauri Divi to return tht* house by 
taking the money. Seld^ thit this was a sufficient 
claim ; the concluding jiortion evincing a desire on the 
part of the plaintiff to avail herself of her right If 
she has merely stated that she had a claim that 
would not have been sufficient. Cuakaobi Dbyi o. 
SuKDABi Devi (1905) . I. Ii. B. 28 AU. 58(> 

Talab'i'mawatibat — Power of general 



dominant 

of pro emption the owner of the dominant tenement 
hat in respect of a sale of the servient tenement a 
right of preemption as a thafi^in khalit, which is 
pmerable to the right of one, who is merely a neigh- 
bour MS regards the property sold. Shaikh Karim 
Bakhsh v. Kmmer-uddin, 1874, All. R. C. ^z. 377, 
and Chand Khhn v. Niamat Khan, 8 B, L, B. A, 
(7. 0d5, referred to. Kabim «. Pbito Lal Boss 
(1905) . . I. Ii. B. 28 All. 12 

. JJow far Mahomedan Law of pre-e mp' 

tion applicable among tt Mindue — Statement of 
claims-Meaning and not form of etatement to be 
considered.^Held, that in the absence of allegation 



attorneg to make the ialab-i^mamasibat — Plead" 
ing — Practice. — Where the plaintiff in a pre-emp- 
tion suit alleged that the first demand of talab-i* 
matcatibat was made for him by the general attor- 
ney and the defendant did not deny that the person 
in question was the general attorney of the plaintiff,^ 
but in fact no mtikhlarna't,a or copy of it waa 
filed, the original being tiled in another appeal 
then pending before the lower Appellate Court. 
Seld that, looking to the pleadings, the lower Appel- 
late Cuurt^ if it had any doubt on the point, should 
dther have examined the other record or at least have 
given the plaintiff an opportunity of filing the 
mukhtarnama or a copy. Held, further, that the 
first demsLndiSltalab'i •mawasibat can be made by a 
general attorney. Abadi Be gam v. Inam Begam, 
I. L, B. 1. All. 521, and Sari Har Dut v. Sheo 
Prasad, L L, R. 7 All. 41, followed. Afusammat 
Ojheeoonissa Begum v. Sheikh Bvstam Ali, W, 
B, 1864, p. 219 referred lo. Mua'ka Khax v. 
Chheda Slng (1906) . I. L. B. 28 AIL 691 

6. WAQF. 

Waqf^JPestamentary icaqf— Validity 

— Power of cancellation reserved — Condition as to 
birth of issue t» lifetime of testator-^' Waqf of 
income — Postponement to life interest vf widow ^ 
Inheritance on death of widow with life interest 
-^Seld, that a waqf created by a bhia by his will is 
not invalid on the ground that it is not absolute and 
unconditional merely because it contains clauses can- 
celling the will, if any child should be born to the tes- 
tator in his life-time and reserving to the testator power 
to cancel or modify any of the conditions of the will. 
JBaqar Ali Khan r, Anjuman Ara Begam, Z L. 
B, 25 All. 236, referred to. Seld, further, that the 
waqf was not invalid because ihe testator directed 
that, after the death of his widow, to whom he gave 
a life interest, the income of the property should be 
devoted to the purposes of waqf, where it was clear 
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MAHOIOSDAN JjAW^continued. \ 

6. WAQF-^eoncluded, 

from other tenni of the will that the corpus also was ■ 
to be devoted to the purposas of the waqf. Meld, \ 
further, thiit the fact that the property did not at once i 
ou the testator's death pass to the trustees of the en- 
dowment, their enjoyment being postponed to a life in- I 
ttrcst of the widow for maintenance, did not invalidate 
the waqf. Mahomed Ahtanttlla Chovjdhry v. Amar* 
chandXundu,L X. B. 27 Calo. 498, referred to. 
Baqar Ali Khan v. Anjuman Ara Be^am,I. L^R* 
Ho AIL 236, discussed. Held, further, that the 
plaintiffs' father having predeceased the widow of 
their uncle, the testator, to whom a life estate had 
been given by the will, then if the waqf was invalid 
and if the inheritance consequently opened upon the 
death of the widow, still the surviving brother, who 
was alive at the death of the widow, would succeed to 
the exclusion of the plaintiffs, hw deceased brother's 
children. Musiamut Mumeeda v. MussamtU Buldun 
and the Government^ 17 W, H. 525, and Abdul 
Wahid Khan v. Nuran Bibi, 1. L. B, 11 Calc. 697, 
referred to. MuHAiiiiAD Ahsan v. Umab Dabaz 
(1906) . . . I. L. B, 28 Aa 633 

'Waqf—Teatamentary ^joaqf— Mortgage 

of fcaqf property — Inoperative uraj/l— Though 
ftajf may be created by a will, it does not follow 
from this that it must be an operative transaction. 
ABI>rL KABIH r. SOFIAKKISSA (1906). 

I. li. B. 33 Calo. 853 

Wag/namah—Siiit for tetting 

aside^Subttantial dedication— Intention of 
tcaqf— Illusory trust^Belivery of possession of 
nakf property to Muttcalli—Ilvidence to show 
that there was no intention to give effect to trusts 
aud that trusts were in fact not given effect to, 
fclevancy of—Waqfof shares in a Company, if 
ralid. — In a suit for setting aside a waqfnamah on 
the ground that the trusts are illusory and that there 
has been no substantial dedication to religious and 
charitable truste, the question before the Court is 
whether there waa a real intention to give effect to 
the document as a waqfnamah* The intention of 
the settlor must be gathered from the document 
itself. If the waqf was formally constituted and 
l>erfected and established by its terms a substantial 
charitable trust, it is wholly immaterial, whether its 
prcv isions were carried out or not, for that is a 
matter of breach of trust only. Evidence given to 
show that it was never intended to give effect 
to the trusts and that in fact they were not 
jfiven effect to, is irrelevant in such a suit 
Evidence, however, showing the manner in which 
the document is related to existing facts, e^., the 
value and state of the waqf properties, is relevant 
Accordim^ to Mahomedan law a waqf cannot be 
created of shares in a Company. Fatima Bibi v. 
Ir/if, 9 C. L. J2. 66, followed. Sahina Khannm 
v. Lnddun Sahiba, App.from O. B. 110 of 1900, 
10th June 1902, dissented from. Oriental Bank t. 
Gobind Lall Seal, L L, B. 9 Calc. at p. 607, 
referred' to. KuLSOac Bibbe v. Golak Hossbin 
Cassim Abot (19u5) . 10 C.W.N. 449 



ICAHOMEDAN IxLW-— continued. 

7. WAJIB-UL-ARZ. 

Wajib'uUarz — Construction of docu^ 

ment — Mahomedan Law — •* Intiqal" — Where in 
a wajib-ul-arz it was recorded merely that ''the^ 
custom of pre-emption prevails," it was held that in 
the absence of any special custom different from or 
not co-extensive with the Mahomedan law of pre- 
emption, the Mahomedan Uw must be applied. 
Bam Prasad v. Abdul Knrim, J. L, 22. 9 All. 618, 
followed. The term "intiqal " occurring in the 
pre-emptive clause of a wajib-ul-ar^ covers all kinds 
of transfers, mortgages as well as sales. Jagdau 
Sahai v. Mahabib Pbasad (1905). 

i.i,.B.28Au.ea 

^ . JFajib'ul'urs— Owner of isolated plots 

in a village.— Held, that the owner of isolated plota 
of land in a village is a co-sharer in the village and 
may as such possess rights of pre-emption, although 
he does not own a share in the zamindari of the 
village and his name is not recorded in the khewat 
Safdar Ali v. Dost Muhammad, J. L. B, 12 All, 
426, o,nd Dakhni Din v. Bahim'un-nissa, L L. B^ 

I 16 All. 412, followed. Ali Husaix Khan v. 
Tasadduq HusAiN Khak (1905). 

I I. li. B. 28 All. 124 

. Wajib'U I'arz — Construct ion of docu* 

ment.— The pre-emptive chiuse of a wajib-ul-arz was 
drawn up in the following terms : - "in case of great 
necessity each co-sharer is entitled to transfer his 
property as recorded in the khetcatt and the near co- 
sharers and the pattidars can claim a pre-emptive 
right, but out of them the one, who is nearer, will 
have a prior right to do so." Meld, that the right of 
pre-emption oidy arose on a sale to a stranger. If 
the sale was to a co-sharer, no right of suit accrued 
to a nearer co-sharer. Jai Dat r. Ham Badal 
(1905) .... I. L. B. 23 Aa 168 

Wajib-ul-arz— Sale of land by Qovern- 

^nent. — When Government has acquii*ed hind per- 
manently it does not become a co-sharer in the 
village, to which the land originally appertained,, 
and on a sale thereof the proviiions contained in the 
village wajib-ul-arz, which deal with sales by co- 
sliarers in the village, are not applicable. Gaya 
SiXGH V. Ram Sixgh (1905). 

I. li. R. 28 AU. 236 

^ l^ajib-ul-arz— Pre-empt or accepting a 

lease of property in suit from the vendee. — Where 
in a suit for pre-emption based upon a custom 
declared in the waiib-ul-arz it was found that the 
pre-emptor had, with knowledge of his right as pre- 
emptor, accepted a lease of the land claimed from 
the vendee, it was held that this amounted to such ta 
acquiescence in the sale as would bar the plaintifra 
right of suit Kis HAN Lal «?. ISHW (1905). 

I. Xi. B* 28 All* 2oi 
_____ Wajib-ul-arz—Co'Sharer—Owner of 
plot of grove land.—Eeld, that a person, who buya 
aplotof grovelandlin a viUage, does not thereby 
become a co-sharer in the village so as t» entitle him 
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1» enforce a right of ppe^mption under a waiib-ul- 
w, which confers such nght upon co-sharers 
faj^^ni Dm v^Jiahiftiu»-nUs(h I* L. JS. 16 All. 
412, %nA AU EuMain Khan v. Tasadduq £usain 
Khan, Bupnj^, 124, referred to. Muhammap Ali 
r. flUKAK KUNWAB (lt)05) I. OL. B. 28 All. 240 
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• — -— WaJib'ul-arz-'Coiittruction of doew 

fnent^PatiUionofrillaffs into separate mahals. 
—in a village, which consisted of two patties or 
mahaJs, the wajib-ul-arz recorded a custom of pre- 
emption to the effect that in the case of sale or 
ttortg^ by a shareholder a chum for pre-emption 
might be brought by (/) own brothers and nephews, 
P)couBins who are co-sharers, {8) co-sharers in the 
patti, and (4) shareholders in the viUage (hissadaren 
tteh), 'Hie viUage was subsequently divided into 
mow mahals : but no new wajib-ul-arz was framed 
'-'Meld, that a co-sharer in the village had a right 
^pre-emption aa against a stranger, even though 
he did not own a share in the mahal in which tSe 
^perty sold was situate. Dalganjan Singh y. 
falka Singh, I. X. B. 22 All. 1, referod to 

J AN£I V. BAV PaBTAB SllTGH (1905). 

I. Ii. B. 28 AU. 288 



WaJth'ul-arz^Construction of docu' 

f>tent^»Qimat*'^Ee?d,i}Mt^tte yroTd 'qima' as 
used in the pre-emptive clause of a wajih-uUarz is 
wide enough to include the consideration given for 
a usufructuary mortgage with possession aa well as 
Tor a sale. Hxtlabbai v. Bam Pbasad (1906). 

I. Ii. B. 28 Au! 454 



• — -— Vajih-ul-are^Conetrtiction of docw 

ment^Cuitom or contra ct.-^Jn a suit for pre- 
emptiontwo wojih-uUarz were relied upon. The 
^her iDajib'uUarz of the year 1864 provided that 
iJfa sharer desires to transfer his share, the first 
nght of pre-emption is possessed by his near brother, 
next by the sharers in the patti and next by the 
sharers m other pattis, and when all these have 
declined to take a transfer the sharer may seU to anv 
one he likes.'' The lattor iDafih-nl-arz of the yew 
1884 under the head, "custom as to pre-emption'' 
provided that "no such case has as yet occurred : but 
we acknowledge the right of pre-emption." Beld 
tliat the wafib'ul-arz of 1864 waa evidence of the 
existence of a right existing by custom and the 
provision m the latter was a recognition by the 
parties of the custom prevailing under the earlier 
^^tft-«^ar«. Sam Din v. Fokhar Singh, I. L £. 
nonfx ^^^' followed. Daulat 9, Mathfba 
11W6) . . I. Ii. B. 28 All. 468 

• — — - ff^ajih-ul-arz^Construotion of doew 

ment^ Retention of same wafib-ul-arz after 
dtvitton of tillage into mahale Hiuadarandeh 
andhtetadaran patti on the tame footing, -^Where 
-a village was divided into three mahals and the new 
wajib-ul-arz, which waa prepared for one of them, 
Z^ ^' was copied verbatim from the wajib-ul-ara 
of tiM viUage before division and clearly put 
%%etadaran deh and hiatadaran patti on the same 



MAHOMBDAN 'LiL'W--^ontinued, 

7. WAJIB-UL-ABZ— cojic/«rf#^. 

footing,— JTeW, that a co-sharer in the mahal A. M 
had no right of pre-emption in regard to property 
■old m ^. M. as against a co-sharer who, tlwujrh 
he had no share in the mahal A, Jf., was a^ 
sharer in one of the other mahals. Dalaanian 
Singh V Kalha Singh, /. i. R. 22 All, \^^ 
/i^x " ^^^^ Singh v. Uaz Husain Khah 
(l»06) . . I. L. B. 28 AD. 814 

^ ; W^ajib-ul-arz— Inference from entru 

tn previous wajib-uharz-^Hahomedan Law A 

village wajib-ul-arz, prepared in the year 1883 
contained only the following entry with reference to 
pre emption :— " Custom of pre-emption :— No pre- 
emption suit has been instituted, but the custom of 
pre-emption is accepted." But the wajib-ul-arz of the 
same village, prepared in 1864, was more explicit. It 
ran as follows :— " Mention of the right of pre- 
emption :— When it is desired to transfer a shar^ the 
heirs and near brethren have the right first On 
their refusal to take, the transferor is competent to 
aell, mortgage or assign to any one he likes." - Held. 
that m the wajib-ul-arz of 1883 tie viUagers intend' 
ed to reproduce— and understood thay were in fact 
reproducing— the custom of pre-emption that pre- 
vailed m 1864 : that therefore tiie provisions of the 
Mahomedan law were not applicable. Pokhab 
Sing r. Husain Khan (1906). 

I. L. B. 28 All. 879 
8. WILL. 

r — ;77 f^ill^Conetrmction of document 

Une Muhammad Azim made a will, whereby, irfter 
making provision for his widow and daughters, he dl- 
vided his property between his three sons giving to each 
certain villa^s. The gift waapHmd facie absolute, 
but the will further provided that none of the sons ' 
should havearighttoaUenatethe property devised 
to him, and that on the death of one of the devisees 
without issue his share should go to the survivimp 
brothers or brother or his or their heirs. The testator 
di^, leaving surviving him three sons Abdul Qayum 
and Abdul Kadir by one wife, and Abdul Karim 
by another. The wiU was assented to by the heirs of 
the testator, and the three sons entered into poaseesion 
of their shares. Then Abdul Kadir died, and his full - 
brother, Abdul Qayum, took possession ofhisibare. 
Meld, on a suit by the half-brother for possession of 
half the share, that according to the Mahomedan 
law tiie three devisees took absolutely, and the 
plaintifPs claim could not be maintained. Abdul 
Kabim Khan v. Abdul Qayum Khan (1906). 

I. Ii. B. 28 AIL 842 

Signature-^Intention.-^Where it was 

found that a document purporting to be the will of a 
Muhammadan lady was in fact drawn up in accord- 
ance with instructions given by the testatrix to a 
vakUatatimewhen the testatrix was competent to 
make a will, SWW, that such document was a valid will 
notwithstencUng the absence of the signature of the tee- 
tatnx. Parker v. Filgate, L. R. 8 P. D. 171. Perera 
V. Perera, 1901, A. C. 854 Allen r. ACanning 
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ICAHOMEDAN liAW-^ concluded. 

8. WlLL^concluded. 

$ Add, 490, and Re Taylor, 1 Magg 641, referred 
to. Atjlia Bibi v. Ata-ud'DIK (1906). 

I. Ii. R. 28 All. 715 

MAINTENANCE. 

See CiTiL Pbooeditbb Code. 

10 O. W. N. 1102 

See HiKDU Law . . 10 C. W. N. 1 
See Transfer of Pbopietv Act (IV op 
1882), Sd. 39 AND 100. 

MAIi OR Ij AKKRA J. 

See Landlord and Tenant. 

10 C. W. N. 484 

MALABAR LAW. 

, • Anuhhavam ' grants, meaning of—* 

Whether the use of the word creates an irredeent' 
able tenure depends on the particular instrument 
in each case — Limitation Act (XV of 1877), Art. 
131 — Applies only, when absolute property sold.^ 
.A BtipulatioD in a kanom deed that a certain amount 
in grain or money is granted to the mortgagee aa 
anubhavam does not necessarily create an inreideem- 
able tenure. The word * Anabhayam ' will create an 
irredeemable tenure only when used with reference to 
the, tenure itself, but when used with reference to 
the allowance, such allowance will be perpetual, but 
not the tenure. Whether, in any particuhu' case, the 
word creates an irredeemable tenure or only a per- 
petual rent charge in respect of the allowance must 
be decided on the lan;iuage of the document. If the 
amount of the grant is not specified and if the terms 
of the document indicate that only a fixed rent is 
reserved for the grantor and the rest of the produce 
is given as ' Anubhavam, ' an irredeemable tenure 
will be created ; but otherwise, if the amount of the 
grant is fixed and the rest is reserved as rent. 
Thagyan Nair v. The Zamorin of Calicut, I. L, 22. 
fi7 Mad, 202, referred to and distinguished. Art. 
134 of Scb. II of the Limitation Act applies only to 
cases where the vendor purports to sell the property 
as his absolute property and the vendee purchases it 
as such. Radanalh Das v. Oisbome, 14 M, I, A. 
i af p. id, referred to and followed. Vtthilinoah 

PiLLAI f. KuTHlBATATtAH NaIB (1906). 

1.L.R.29 Mad. 541 



MALABAR IjA^— concluded, 

not available for attachment at the instance of a 
decree-holder. Kunhncha Umma v. Kutti Mammi 
ffajee, I, L, R, 16 Mad, 201, referred to. 

EOBOTH AHMAN K UTTI t>. PbBUNGOTTIL AppIT 

Nahbiab (1906) . . I. L. R. 29 Mad. 822 
Karnavan, right of, to sue a member in 



Effect of §ift of property to a female 

and her children — Such property not assets for 
the debts of a deceased member. — A gift of pro- 
perty to a female and some or all of her children 
by weir father or the Eamavan of the Tarwad 
has not the effect of constituting them into a 
Tarwad by themselves. They, however, hold the 
properties so given with the ordinary incidents of 
Tiffwad property and when a member dies, his 
interest paases by survivorship to the others and is 



possession for maintenance. — ^Where properties of 
a Tavazhi are in the possession of a member other 
than tiie Karnavan, the latter cannot sue sucb 
member for maintenance, but only for possession of 
such properties. Naicbiamuttil Pokkeb o. 
KiTHAECI Kunhipatithha (1905). 

I. L. B.29Mad.206 

MALICIOUS ARREST. 

, Not maintainable when arrest ordered 

by officer invested with discretionary power, before 
whom the full facts were placed by the defen* 
dant, — An action for malicious arrest is not sustain- 
able, when the defendant has placed all the facts 
before ^e officer having the discretionary power to 
order such arrest and when such officer, with full 
knowledge of all the facts exercised his discretion 
and ordered the arrest. In an action for false im- 
prisonment the onus is on the defendant to plead and 
prove amnnatively the existence of reasonable cause, 
whereas, in an action for malicious prosecution the 
plaintiff must allege and prove affirmatively its non* 
existence. Hicks v. Foulkner, 61 L. J, Q. B. 
268, referred to. Thakdi Hajji v, Budbitdin Saib 
(1906) . • . L L. B. 29 Mad« 20a 

MALICIOUaUPROBECUTION. 

See To»T , . 10 C. W. N. 723 

Suit for damages for malicious pro^ 



secution — Commencement of prosecution bond fide 
— Continuance malo animo — Reasonable and 
probable cause — Question of fact. — ^The plaintiff 
was a member of a jomt Hindu family to which a 
I house in Jambusar belonged. The tax in respect of 
I this house fell into arrears. Summary proceedings 
before a Magistrate were instituted by the Munici- 
, pality under the District Municipal Act. The 
I amount was paid after the institution of the pro- 
, ceediugs and the prosecution ended without a deci- 
' sion on the merits. The plaintiff brought this suit 
for damages for malicious prosecution against five 
defendants, namely, (1) the Municipality of 
Jambusar, (2) and (8) the members of its Managing 
I Committee, (4) its Secretary, and (5) its Daroga, 
I The first Court dismissed the suit. The lower Appel- 
late Court passed a decree against defendants 1, 4 
' and 6 and awarded 1155 as damages against them. 
On appeal to the High Court — Held, that the suit 
: should have been dismissed as against these defendants 
I also, that the object of the Municipal Secretary 
being " to teach a minatory lesson to other defaulters- 
on the disadvantages of non-payment of the tax 'V 
that could not be regarded as an indirect motive or 
, as malice for the purposes of snch a suit, it being 
a legitimate end of punishment to deter other evil- 
doers from offending in the same way. Quare, — 
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MALICIOUS TROaECUTlOTSr-'Concluded. 

Whether in such circumstances the MuDicipality 
•could in any case be held liable for tiie malice im- 
puted to its Secretary. Held further, that the 
Secretary waa no party to the proceedings which 
were instituted by or on behalf of the Municipality. 
It was not in his power to determine whether pro- 
<oeedings should be instituted nor did he institute 
them in fact. Held, as to the Daroga that 
the facts failed to establish a sufficient ground 
for legal liability, though a suit will lie for 
malicious continuation of proceedings, it was 
not shown that the Dttroga took any active step 
after the payment.or that he persevered malo animo 
in the prosecution or that he had the intention of 
procuring per nefas the conviction of the accused. 
FUzfohn ▼. Mackinder, 80 L, J. (C. P.) 267 at p, 
264, followed. Municipality op Jambusab, v, 
-OlBJASHAlTKBB (1905) . I. Ii. B. 80 BOIXi. 87 

• — Malicious proteeution — Want of 

reasonable and probable cause — Malice — Evidence 
■of malice. — In cases of malicious prosecution, want 
^f reasonable and probable cause for the prosecution 
is some evidence of malice. Malicious prosecution 
means that the proceedings, which are complained 
-of, were initiated in a malicious spirit* i.e.. ^m an 
indirect and improper motive and not in furtherance 
•of justice. Abrath v. The North Eastern Eail' 
way Company, 11 Q. B, D. 455, reiened, to. Sbi * 
2^ATH Shaha v. RAL14 (1905). 

10 C. W. N. 258 



JCAIilKANA. 



See Limitation 



. 10 C.W.N. 161 



Limitation Act (XV of 1S77), 8ch. II, 

Arts. 115, 120— Suit for recovery of arrears of 
•malikana without seeking to enforce the charge 
upon the land,^\ suit for recovery of arrears 
of malikana, where the plaintiff does not seek to en- 
force the charge upon the land for which malikana is 
payable, is governed by Art. 115, Sch. II, of the 
Limitation Act Ramdin v. Kalka Pershad, I, L, 
R. 7 All. 502 ! L. R. 12 I. A 12, and Miller v. 
Ranga Nath Moulick, I. L. R. 12 Calc. 389, 
distinguished. Kallab Boy v. <iANOA Pbbshad 
«iNQH(1905). . I. Ii. B. 88 Calo. 998 

MAMIiATDABS' COUBTS ACT (BOM- 
BAY ACT in OP 1876). 

See Limitation Act (XV of 1877). 

8 17 — Possessory suit — Decision-^ 

Duty of the Mamlatdar to order village officers 
to give effect to his order— Duty absolute and un* 
qualified — Limitation Act (XV of 1977) not 
■ applicable. — Wliere a Mamlatdar's decision awards 
possession, s. 17 of the Bfamlatdars' Courts Act 
(Bombay Act III of 1876) imposes on him the duty 
to issue an order to the village officers to give effect 
thereto. The duty }s in no sense conditional on an 
application being made to the Mamlatdar for the 
purpose; it is absolute and unqualided. Wliere 
jsuch imperalive duty is imposed upon a Courts then 



MAMLATDABS' COUBTS ACT (BOM- 
BAY ACT III OF 1816)— concluded. ' 

the Limitation Act (XV of 1877) hsa no application. 
Kylasa Qoundin v. Ramasami Ayyan, I. Z. 
B. 4 Mad. 172 f Vithal Janardan v. Vithojirav 
Putlajirftv, I. L. R. 6 Bom. 586, Ishicardas 
Jagjivandat v. Dosibai, L L. R. 7 Bom. BIB, and 
Devidas Jagjivan v. Pirjada Begam, I. L. R. 8 
Bom. 577, followed. Balaji v. Kcshaba (1206). 

I. L. B. 80 Bom. 415 

MANAOEB. 

See Bbnoal Tbnanoy Act. 

10 C. W. N. 437 
See Coubt of Wabds. 

1. 1.. B. 88 Calc. 278 

MABKET. 

See Bombay Mctxicipal Act. 

L Ii. B. 80 Bom. 126 

! See DiSTEicT MiTNioiPALiTiBa Act, ssi. 

191, 197. 

I MABKET VAliUE. 

See Caloutta Municipal Act. 
I IOC. W.N. 289' 

I 
MABBIAQR 

See Hindu Law 



. 10 C.W. 1^.388 
I.Ii.B.28 AU. 468 
See Mahombdan Law. 

I. Ii. B. 28 AIL 496 

MABBIAQE* CONSUMMATION OF. 

See Mahombdan Law. 

I. Ii. B. 80 Bom. 122 

MABZ-nii-MAUT. 

See Diyobob. 
I See Madbas Salt Act (IV of 1889). 

j See Mahokbdan Law. 

j Death of the husband before expira^ 

I tion of the period of iddat — ffanafi Sunnis — 

I Divorce Talak-ulbain by one pronouncement in 

j the absence of the wife — Execution of tcUakntma 

in the presence of the Kazi — Comm^inication of 

I the divorce to the wife Mahomedan Law. — In 

i Older to eetahlish Mctrz-ul'maut there mast be 

present at least three conditiina: — (1) Proximate 

danger of death, so that there is, as it is phrased, a 

preponderance (ghaliba) of khauf or apprehension, 

that is that at the given time death most be more 

probable than life : (2 there mnst be some deg^ree 

of enbiective apprehensijn of deith in the mind of 

the sick person : (3) there must be some external 

indicia, chief among which wonld be the inability to 

attend to ordinary avMitijns. Wbere an 

irrerocable divorce has been pronounced by a 
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HABZ-TJIi-MAUT — concluded. 

Mahomedan husband in health, and the hosband 

dies during the period of the discarded wife's iddat, I 

she has no claim to inherit to the husband. Sababai i 

«. RABiABAi (1905) . I. Ii. B. 80 Bom. 587 I 

KA8TEB AND SEBVANT. 

See TOBT . . 10 C. W. N. 728 



MATE'S BBCBIPT. 

See CONTBACT 



I. L B. 88 Calo. 547 



MATWAIiT. 

See Mahombda^ Law. 

MAUBASI MUEABARI LEASE. 

See Hindu Law I. Ii. B. 88 Calo. 815 

MAXIM-STABE DECISIS. 

See Act XLV op 1860, ss. 230, 235 AND 
243 . . I.L.B. 28Aa9 

MAYUKHA. 

See HinDU Law. 

I. Ii. B. 89 Bom. 481 

MEMOBANDUM OF APPEATi. 

See CoFBT-rBB. . I. Ii. B. 88 Calo. 11 

MEBCHANDISE MABS8 ACT (IV OF 
1889). 

See CAF8E OP Action . 10 C. W. N. 107 

MERCHANT SHTPPINa ACT (57 AND 
58 VICT., CHAP 60). 

, 88. 24, 57 — ^0 Bill of sale neceetary 

where vendor sells only equitable interest. — The 
purchaser of an equitable interest in a ship can sue 
to establish his right to such interest and the income 
thereof without a registered bill of sale. S. 24 of the 
Merchant Shipping Act of 1894, which makes a bill 
of sale compulsory, does not apply to transfers of 
equitable interests, which are governed by s. 57 of 
the Act. Bamanadhan Chetti v. Nagooda Mara- 
cayar, I. L. B. 21 Mad. 395, dissented from. 
Chateauneuf v. Capeyrou, L. B. 7 A. C. 127^ 
followed. Alagappa Chbtty v. Chidahbabam 
€hbtty (1906) . . . I. Ii. B. 20 M ad. 526 



MEBQEB. 

See AWABD 



I. Ii. B. 83 Calo. 88 



Purchase of mulcarari interest by 

^hikmi tenure-holder — Mortyaye— Acquisition of 
subordinate tenure by mortyayor — Mortyayee's 
riyhi to acquisiii^n — Sale of morty ay ed property — 
Purchasers — Sale in execution of decree on mort' 
jaye Purchaser's riyht to accessions ^Transfer 



MEBQEB — concluded. 

of Property Act(IVoflfiS2), s. 70, s. Itl, cL fd). 
—A, on behalf of himself and his four brothers, 
acquired the shihmi interest in a chuck, which at 
the time was subject to a mukarari lease. A and 
two of his brothers mortgaged the chuck, and sub- 
sequently A on behalf of himself and his four 
brothers acquired the mukarari interest in the chuck. 
It waa doubtful whether the mukarari ^ease was a 
lease for agricultural purposes or not. Held, that 
whether a.lli,c\.fdj of the Transfer of Property 
Act applied or not, on the shikmi and the mukarari 
interests becoming vested at one time in the same 
persons, the mukarari interest merged in the 
superior tenure. Kishen Dutt Bam v. Mnmtaz 
AH Khan, I. L. B. 5 Calc. In8, referred to. Seld, 
further, that, even if there was no merger, the 
purchase of* ttie mukarari was an accession to the 
mortgaged property under s. 70 of the Transfer of 
Property Act, and the purchaser of the chuck at 
the sale in execution of the decree on the mortgage 
was entitled to ^ths of the mukarari interest as 
well as to that of the shitmi interest. Kishen Duit 
Bam v. Mumtaz AH Khan I. L, B. 5 Calc. 198. 
Shyama Charan Bhuttacharjee v. Ananda 
Chandra Das, B C. W. N. 323, and AJudhia 
Prasad v. Mansinyh, I. L. R. 25 All. 4^', followed. 
SoBjA Nabain Mandal v. Naxi'A JL.AL Sikha 
/1906) . . . I. Ii. B. 88 Calo. 1212 

MESNE PBOFITa 

See Appeal to Pbitt CorNcir. 

I. Ii. B. 88 Calc. 1286 

See Coubt Fbbs Acp (VII op 1870)). 

See Dbbuttbb . 10 C. W. N. 1000 

See Hindu Law . 10 C. W. N. 1 

Execution^Interest — Civil Procedure 

Code (±ct ZIP' of 1882), ss. 211, 559 Appeals- 
Parties — Addiny parties — Bespondents — Power 
of Appellate Court to add respondent — Limita- 
tion Act (XV of l'^77), s. 22-— ^ here a decree 
granted mesne profits and said nothing about 
interest, the amount of the mesne pro6ts being left 
for determination in execution of the decree. Held, 
that the decree-holder was entitled to interest upon 
the mesne profits due to him, until such mesne profits 
are actually paid to him by the judgment-debtors. 
Oirish Chander Lahiri v. Sosi i^ekharesuHir Boy, 
I. L. B. 27 Calc. 951, referred to. The Limitation 
Act does not contract the power of the Court under 
s. 650 of the Code of Civil Procedure to allow 
persons, who were parties to the proceedings in the 
Court below, but were not made respuodents at the 
time when the appeal was presented, to be added qm 
respondents, and it makes no difference whether an 
application b made by the appellant to bring in 
those persons as respondents, or the Court considers 
it necessary for the ends of justice that they should 
be added as respondents. Alauickya Moyee v. 
Baroda Prosad Mooke.jee, 1. L. B. H Calc. 355, 
and Oriental Bank Corpor'itxo» v. Charriol, I. 
L. B.12 Calc. 64'<\ referred to. <»/r sh Chander 
Lahibi v. Sasi Sbkhabbswab Roy (1905). 

I. L. B. 88 Calc. I 
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MINEBAL BiaHT. 

See Laitdlobd and Tenant. 

10 O. W. N. 17, 426, 788 

MINERALS. 

See Debitttbb. 

MINES AND MINEBALS. 

See Landlord and Tinant. 

I. Ii. XL 88 Oalc. 64 



MININa COMPANY. 

See Injunction 



10 C. W. N. 178 



MINING RIGHTS. 

See Injunction I. L. R. 88 Calo. 462 
See Lease. 

MINOR. 

See CiTiL Paooedxtbe Cods. 

10 C. W. N. 898 
See GuABDiAN . . lOJO. W. N. 768 

See QuABDiAN AND Wabds Act. 

Suit — Minor not repreeented.'-'Meve 



intention tkat a suit shonld be for the benefit of a 
minor would nqt bind the minor's interest, when 
the minor was not represented in the suit by a 
goardian, either natural or appointed, and the suit 
did not purport to be instituted on his behalf. Case 
of Hindu joint family distinguished. Chattdhbi 
Ahued Baksh v. Seth Baohvbbb Dtax (1905). 

10 C. W. N. 116 

MINORS ACT (XL OF 1868}. 

See GVABDiAN. 
See MiNOB. 

MISCHIEF. 

See Penal Codi. 

MISJOINDER. 

See Civil Pboobdubb Code. 

» Cause of action — Ciml Procedure Code 

fAef Xir oj 18S2J, es. 26, 81, 45 and 63—Pereone 
jointly interested in a suit- — Claims not aiUagonis* 
tic—JPlaiwt, amendment of.— A Biit for recovery of 
possession of certain property by A (as heir of one 
JQ and JS as purchaser of a porUvU of the property 
from A is midntainable and is not bad for misjoinder 
of causes of action. The qualification implied in the 
words in respect of "the same cause of action *' in s. 
26 of the Civil Procedure Code would be satisfied, 
if the f acts, which constituted the infringement of 
the right of the seyeral plaintifb, were the same. 
Salima Bibi v. Sheikh Muhammad, I, X. B, 18 
AIL 131, not followed. Haramoni Vassi v. Sari , 



VlBJOUSTDEBr'-eonclHded. 

Charan Chowdhry, 1. L, B. 22 Calc. 833, referred 
to. SuHDAB Jha V, Bamsmah Jha (1906). 

LIi.R.88Calo.867 
8.C. 10 C. W. N. 608 



MISJOINDER OF PARTIES. 

See Civil Pbocedttbe Code. 

10 C. W. N. 608 
See Pabties • L Ii. R. 88 Calo. 426 

No misjoinder where one relief merelp 

ancillary — Landlord and tenant — Bights and 
liabilities of joint lessors and lessors who are 
tenants'in^ommon — Transfer of Property Act (IV 
of 1882), ss, 317 and 109. -A suit is Iwid f or mis* 
joinder, where there is a joinder of two causes of 
action, in each of which all the defendants are not 
interested. Where, however, there is really only one 
cause of action against some defendants, and the 
relief claimed against the other defendants is only 
ancillary to the relief to be given to the plaintiff in 
respect of such cause of action, the suit is not bad 
for misjoinder. Saminada Pillai v. Subba Beddiar, 
J. X. B, 1 Mad, 333, distinguished. Per Sib S. 
SiTBBAHifANiA Ayyab, Offg* C.J.^Il tenant-in 
common may have ejectment to the extent of his 
interest, on proper notice to quit ; and the inclusion 
in such a suit of the other co-sharers as defendants 
is merely the inclusion of persons properly parties 
to the proceeding and not of litigants against whom 
a separate claim, having no connection with the 
ejectment, is made. Per Sank ab an Naib, J, — 
fliie distinction between the law in England and 
India as to the rights and liabilities of joint lessors 
Mid lessees discussed and explained; as also the 
rights of lessors, who are tenants- in-common. Case 
law, English and Indian, on the subject, considered. 
Where the relation is created by contract with 
several joint landlords, according to the English 
cases, such relation subsists only so long as all, of 
them wish it to continue, while according to the 
Indian cases it subsists until all of them agree to 
put an end to it j and such a contract cannot, in the 
absence of special circumstances, be put an end to by 
any one of them, if they continue to hold as joint 
tenants. This principle, however, will not apply 
when the suit is for ejectment and partition and 
all the co-owners are made parties. The principle 
embodied in ss. 87 and 109 of the Transfer of Pro- 
perty Act ought to be applied in such cases, though 
they are not expressly declared applicable. When 
the lessor recognizes the right of another in the 
premises demised, all the obligations of the lessee as 
to payment of rent and surrender of possession, must^ 
if such obligalions be severable, and the lessee will 
not be prejudiced by such severance, be performed 
by the lessee between the lessor and such other, in 
such proportions as may be settled by all the parties 
concerned, including the lessee. If the matter has to 
be decided by suit, the lessor, lessee and such other 
person will be necessary parties Simhadbi Afpa 
Bao v. Pbattipatti Bauatta (1906). 

I.Ii.R.28Mad.2» 
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MI8JOINBEB OF FERSONa 

860 Joint Thial. I. L. B. 83 Oalc. 202 

MISBEPBESENTATION. 

See AoMiNiSTBATiON Bono. 

I. Ii. B. 83 Calc. 713 

MISTAKE. 

See ADHI5I3TBATl0y BOIH). 

See Civil Pboobdubb code, 

MJ&rAKE, MUTUAti. 

See Administbatiox Bond. 

MITAK8HABA. 

See Hindu Law. 

L Ii. B. 88 Calc. 871, 607 

' Bahuana grant — Attachment of 

Babuana propertif during the life-time of the 
judgment 'debtor —Civil Procedure Code (Act 
XIV of 1S82), s. 2^0 Order of release, effect of-^ 
The grantee of a Babuana grant haa the right to 
alienate the property subject only to the contingent 
interest of the grantor. Ban^esnar ingh v. 
Jibender Singh, L L. B. 32 Ca c, 683» followed. 
Babuana gnnt of ancestral property by the owner 
of an ImpaHible estate, to enure for the benefit not 
only of a junior member of the family, but of his 
direct male Une, does not lose its ancestral character 
by the grant. It dpes not become self-acquired 
property in the hands of the direct male descendants 
of the grantee. Maddun Qopal Thakoor y, 
Batn Buhsh Pandey, 6 W. B. 71, referred to. An 
order for release under s. 280 of the Civil Procedure 
Code being only provisional and liable to be set 
aside by a regular suit, has not the lifect of putting 
an end to an attachment duly made. Banomali 
T. Proeunno Narain Chowdhrg. L L. B, 23 Calc, 
829, referred to. tciM Chani Bi MabwaBI v, 
MUDBSaWAB SlNOU (1906). 

L Ii. B. 38 Calo. 1158 



MITAK8HABA FAMILY. 

See Hindu Law L la. B. 88 Oalo. 670 

MOKUBABI INTEBEST. 
See Dbbuttbb. 
See Mbbobb . I. U B. 83 Calc. 1212 

MOKUBABI LEASE. 

See Dbbuttbb . 10 C. W. N. 736 

MOKTESABS, FOWEBS OF, APPOINT- 
MENT AND DISMISSAL OF. 

See Dbtabtuan Coscmittbb. 

I. L. R 80 Bom. 608 



MOBTQAaE. 

1. Constbuotion ov Mobtoaob. 

2. MOBT<)AGB DBBT. 

8. PossEasioN undbb Mobtgagb. 

4. Rrdehption. 

5. Salb. 

See Bengal Tknanoy Act (VIII of 1885), 

88. 169, 161, 162, 163. 164. 165, 166, 167. 

I. L. B. 83 ale. 878 

lOCW. JN.97e 

See CiTiL Pbocbdubb Code. 

10 C. W. N. 115 
See EriDBNCB Act . I. L. XL 80 Bom. 113 
See Hindu Law. 

J. L. B. 23 AIL 183 
See Intbbbbt. 
See Land Bb bnur Codb. 

I. Ii. B. 80 Bom. 466 
See Landlobd and Tenant. 

L Ii. B. 83 Calo. 986 

See Limitation Act (XV of 1877), ss. 19, 

22 . L Ii. B. 88 Calo 613 

See LiMiTATioH Act (XV of 1877 i, 8. 20. 

L L R. 33 Calo. 1276 

See Mahombdan Law. 

I. Ii. B. 28 AIL 406 
See Mrbgbb . L Ii. B. 33 Calo. 1212 
See Pabtibs . L L. B. 33 Calo. 410 
See PoasBsatoN L Ii. B 33 Calo 1016 
See Pbobatb and Adminihtbation Act. 

10 C. W. N. 88 
See Becbiyeb . I. Ii. B. 83 Calo. 1176 
See Bb8 judicata I. Ii. B. 83 Calo. 848 
See SALB . . I. Ii. B. 83 Calc. 288 
See TBANaFBR of Propbbty \ot. 

10 C. W. N. 626. 862, 910 
L Ii. B. 38 Calc. 867. 890 
See Valuation ov Suits. 

L L. B. 83 Calc. 1183 

1. CONSTRUCTION OF MOBTOAOB. 

Mortgage — Pagment hg third person of 

moneg due under mortgage-bond — Intention to keep 
mortgage alive— PrioHtg— Mortgage-bond docu' 
ment whether— Court-fee — Appeal. — Where the 
money dae under a mortgage-bond was paid by the 
money of a third person, the mere fact that the latter 
had paid off the mortgaf!:e money would not by itself 
entiUe him to the benefit of the bond as secuiity for« 
the payment. It must be shown that there was an 
agreement between the parties when the payment was 
made that the mortgage should be kept alive for 
him. The demand of a creditor, which is paid with 
the money of a tl ird person an<: without an v agreement 
that the security shall be ast^igned or kept on foci 
for the benefit of such third person, is absolutely 
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1. CONSTRUCTION OP UOKTQA.QE^continued. 

eztingoishdd by the payment: whether a mortgage 
paid off has been kept alive or extingnbhed depends on 
the intention of the parties : the mere fact that it 
has been paid off is not sufficient to show whether or 
not it has been extinguished: express declaration of 
intention will cause either the one result or the other 
and in the absence of such expression, the intention 
may be inferred either one way or the other : and the 
ordinary rule is that a man having a right to act 
in either of two ways, shall be assumed to have acted 
accordjing to his interests An unsecured creditor 
of a mortgagor, who finds himself obliged for the 
protection of his own interest to pay off the mort- 
gage debt is entitled to have an assignment of the 
security. Seld, upon the facts and circumstances of 
the case, that they raised a strong presumption that 
in the present case there was the intention to keep 
the mortgage alive when the payment was made 
by the pUiintiffs. That the assignment of the bond 
in favour of the plaintiffs, who hf^ paid off the mort- 
gage gave to them all the rights as first mortgagees, 
although the assignment was made after the date 
of payment. A agreed to repay loans up to a certain 
sum, which might be paid to him by B and admit- 
ted that, if he failed to do so, i? would be entitled to 
recover the debt by sale of a certain property of 
A and from his person and other properties. Further 
the deed was registered as an agreement in Book 
I and not as a mortgage, which would have been copied 
in Book IV under &e Begistration Bules: Held, 
that tiie deed did not create any special lien on 
the specific property mentioned in the deed and the 
circumstance that the document was registered as 
an agreement in Book I was evidence of the intention 
of &e parties to the document to treat it as an 
agreement rather than a mortgage. In execution of 
a mortgage decree, a property was purchased for 
it?,600 bv the mortgagee. Seld, that for the 
purpose 01 Court-fee, Ri, 500 must betaken as the 
value of the property affected by the decree. Jaoat- 
DSAB Nabaim Psasad v. Bbown (1906). 

10 O. W. N. 1010 
B.C. I. Ii. B. 33 Calc. 1138 

' Consiryction of mortgage — Clauee as to 

mortgagee accepting projtit in lieu of interest 
qualified hg subeequent clause not inconsistent with 
former one — Ziabilitg for compound interest^Sums 
payable on redemption of mortgage, — A deed of 
mortgage after providing for payment of interest 
at a obtain rate and stating that " if as a mark 
of favour the mortgagors let the interest remain 
unrealised ' the principal should be payable ^ ith 
compound interest, stipulated by cl. 6 that " if the 
mortgagee took possession'' she will be entitled to 
receive the net profit . . in lieu of interest, 

and during her possession the interest and profits shall 
be deem^ equal'*, cl. 11 was to the effect that 
"if during the period of possession of the mort- 
gagee the profits do not cover the amount of interest, 
we the mortgagors will make good the deficiency. 
. . . if we cannot make good the deficiency we 
will pay it with interest at the rate mentioned above 
at the time of redemption.'' The mortgagee took 



MOBTQAGE— <*on^tii««J. 

1. CONSTEUCTION OF MORTOAGE-^oii^fiwierf. 

possession under the mortgage. Held, in a suit for 
redemption that on the construction of the deed, 
although the prtmd/acttf meaning of cl. 6, namely, 
that the mortgagee accepted the profits in lieu of 
interest was no doubt qualified by cl. 11, the latter 
clause was not to be rejected as being inconsistent with 
the former one. Seld, also, that the mortgagors were 
liable to pay compound interest on the deficiency which 
they undertook to pay by cl. 11. Jawahib Singh 
V. SoMSSEWAB DAT (1905) L Ii. B. 88 Ail. 226 
B.C. L. B. 33 I. A. 42 
&c. 10 C. W. N. 266 

-Construction of document — Covenant for 



payment by instalments — Effect of waiver of right 
to exact penalty for breach of covenant.^^Vfhere 
a moTtgB^gee had not, on the mortgagor's failure to 
make regular payments, proceeded to cancel the 
arrangement for payment by instalments, but had 
accepted irregular payments, and then the mortgagor 
made further default, Held, the mortgagee could not 
on such further default sue to tet aside the whole 
arrangement ab initio, but was only entitled to the 
balance of the principal together with interest from 
the date of the last instalment held to be satisfied. 
Eadha Prasad Singh v. Bhagwan Rax, L L, JB. 5 
All. ;9S9, followed. Sakhawat HiTsAiit v, Oaja- 
DHAB Pbasad (U06) . I. Ii. B. 28 All. 622 



Transfer of Property Act (IV of 1S82J, 

S.59 — Deposit cf title deeds — Equitable mortgage 
'^Subsequent legal mortgage—Priority — Begisfra" 
tion Act fin of 1877J» ss. 17 and 48^Whether 
equitable sub'mortgage requires registration. — B 
executed mortgages in favour of D some time 
before Jane 1898. On the 8rd June l899» D depo- 
sited these mortgage-deeds with G'a agent in Calcutta 
as security for his debt to Q. On the 19th June 1898 
D wrote a letter to G*b agent which, after reciting 
the amount of the debt contained amongst others the 
following clause : — *' That 1 shall pay him one-fourth 
of B,70,S00 within a fortnight, one-fourth by pro- 
missory note payable six months from date, and the 
remaining half by a promissory note payable within 
a year. In the meantime and until payment of the 
claim in full of Raja Goknl Oass ((7) you will hold as 
agent for him the mortgage kistbandi, dated 26th Fal- 
goon 1292, executed in my favour by Babu Bhagabatty 
Charan Roy and others as enumerated below, which 
1 have already made over to you as such agent as 
aforesaid as security for the due payment of the 
said debt, not to be parted with by you without 
mutual consent of myself and Raja Goknl Dass, 
or under an order of Court." Held, that the mort- 
gage was concluded on the day when the deeds 
were deposited t ith 0*b agent in Calcutta, and that 
under s. 69 of the Transfer of Property Act a valid 
equitable sub-mortgage was created in favour of 
G on that day. Kedar Ifath Dutt v. Sham Lai 
KheUry, 20 W. R. 150, referred to. Upon a suit 
by the equitable sub-mortgagee ( G^) to enforce his 
mortgage against the orig^inal mortgagor B and 
subs^uent mortgagee, the defence was that the 
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1. CONSTBUCnON OF UORiaXQE^conttnued. 

tUleged eqaitable mortgage, which was created by a 
letter, not being regis' erod under s. 17 of the Begis- 
tration Act, had no validity at all ; and that it conld 
not have priority over the subsequent legal mortgage. 
Meld that a deposit of title-deeds of certain pro- 
perty under a verbal arrangement to secure payment 
of a debt was not an oral agreement or declaration re* 
lating to such property within the meanmg of s. 48 of 
the Kegistration Act, but the transaction was a valid 
equitable mortgage within the meaning of s. 69 of the 
Tmnsf er of Property Act, and it did not reanire regis- 
tration. Coggan v. Pogote, L L, M. 11 Cato 158, fol- 
lowed. Held, further, that in India ther^ is no such 
distinction between legal and equitable estates as is 
known in England, and if the claim of the subsequent 
legal mortoagee can be sustained it can only be sus- 
tained under s. 48 of the Registration Act. Webb 
V. Macphereon, I, L. R, 81 Cale, 57, referred to. 

GOKVL DA8S «. EA8TBBM MOBTOAGE AlTD AOBHCT 

CoMPAiTY (1905) . . I. L. fi. 88 Calc. 410 
B.C. 10 C. W. N. 276 

. Simple mortgaget personal liabilitg 

under t existe, unlees epeeial eontraet to the eon* 
trarg~- Absence of epeoiflo prager in plaint no 
ground for rejkuing appropAate reli^-^Delaft no 
abandonment of right Oontrttet Actf IX of 1872J, 
■$, 74, expL, ^eot o/.^In the case of simple mort- 
gages, the personal liability of the mortifagor exists, 
unless there is a specific eontraet to the contrary. 
Wahid-un-Nieea v.Gobardhan Dae, I. L, B. 22 All. 
463 at p. 461, referred to. Where the plaint asks 
for a decree against the defendants as members of ^hs 
family and <for such other relief as the Court may 
think fiV the Court ought to grant the plaintiif such 
appropriate relief as he is entitled to and such 
relief cannot be refused on the ground that 
there is no specific prayer for such relief. 
Though it is with& the scope of the 
authority of the managing member of a Hindu 
family to execute a mortgage so as to buid the 
family assets, the plaintiff in a suit on such mortgage 
is not entitled to a personal decree against a defen- 
dant member of the family, who is not a party to the 
mortgage in respect of the monev allied to be in his 
hands. Mere delay by the plaintiff in suing to 
-enforce a contract is no evidence of an intention not 
to enforce its terms. Under the explanation to s. 74 
of the Indian Contract Act, it is for the Court to 
decide on the facts of the particular case whether a 
■stipulation for increased interest from the date of 
default is or is not a stipulation by way of penalty. 
It was not the intention of the Legislature to enact 
that such stipulations are always to be considered 
penal. The explanation was simply intended to 
meet the decisions in which it was held that such 
stipulations arc not penal and must be enforced. 

ABBAKKB HE00AI>TUI t>. KlNHIAUMA ShBTTT 

(1906) . . I. K B. 28 Mad. 481 

Constmciion of document — UeufiruC' 

tuarg mortgage icitk personal covenant for pay- 
ment of tke mortgage moneg — Sueh personal 
covenant not conferring a right of saie,^-Whete a 



HORTG AQE— continued. 

1. CONSTRUCTION OF UOUTQ^QE ^concluded. 

mortgage is in other respects a usufructuary mort- 
gage, &e insertion therein of a personal covenant 
to pay the mortgage-debt on demand unaccompanied 
by any by pothi cation of the property, the subject 
of the mortgage, cannot alter the chuiicter of the 
mortgage and give the mortgagee a right to sell the 
mortgaged property in the event of non-payment 
of the mortgage-debt. Jafar ffvsen v. ManJU 
Singh, I. L. B. 21 All, 4, aistinguished. - Eamag* 
ga V. Ouruva, I, L. R. 14 Mad, 232, and Sivakami 
Ammal v. Gopala Savnndram Aggan, I. L, R. 17 
Mad. 131, dissented from. Kashi Bah v, Sabpab 
Singh (1905) L Ii. B. 28 AIL 167 

a. MOETQAQE DEBT. 

Mortgage, suit on — Limitaiion^^Ac' 



knowledgment^-Zimitation Act (XV of 1877 J, 
ss, 19, 22-^ Adding assignee ofequitg of redemption 
after time — Release of a portion of mortgaged 
property from debt - Validity — Release in writing 
— Registration — Registration Act (III of 1877J, 
s. 17 ^Attestation, if evidence of assent — Form of 
relief. — In a conveyance executed by a mortgaffor in 
respect of a portion of the mortga^ prop«rtief in 
favour of a strang<*r there wm a recital admitting the 
mortgagor's liability on account of the mortage 
debt : Held, that not being addressed to any person 
and not having been communicated to the creditors or 
any person on their behalf, it was not an acknowledg* 
ment within the meaning of s. 19 of the Limitation 
Act. What is a sufflciei.t acknowledgment within 
the meaning of that section considerecU Mglapore 
V. Teo Kag, L. R. 14 L A, 168 : s c, I. L. R, 14 
Cale. 801, followed. Shuha Moni v. Ishan 
Chandra, L. R 25 1. A, 95 : s.c. I, L. R. 25 Cale. 
844, Madhusndan v. Brojo Nath, 6. B, L. R. 299, 
referred to. After commencing a suit on his mort- 
gage, the mortgagee applied for addintr as defen- 
dant an assignee of a portion of the mortgaged 
properties and the latter was ordered by the Court 
to be so added on a date 'vhen the period of limita- 
tion for bringing the suit had expired Seld, that 
the suit so far as this defendant was concerned was 
barred, but th<) plaintiff was entitled to succeed in 
respect of a proportionate part of his claim as against 
tbe remaining owners of the equity of redemption, 
who had been made parties within time. Oirish 
Chunder v. Dwarka Nath, L L. R, 24 Calc. 
640. and Fakira Pasban v. Bibee Azimunnessa, 
I, L, R, 27 Calc. 540, distinguished and doubted . 
Oriental Bank v. Charriol, I. L, R. 12 Calc. 642, 
referred to. Guruvagga v. Dattatraga, I. L R. 28 
Bom. 11 20, approved. Ram Sebuk v. Ram Lall, 
I, L, R. 6 Calc. 815, and Ram Dogal v. Janmejog, 
I, L, R, 14 Calc, 791, distinguished. A release exe- 
cuted in writing by a mortgagee in favour of an 
assignee of a portion of the properties mortgaged, 
is inoperative, unless registered, where the interest 
sought to be extinguished by it is of the value of 
«100 or upwards. Safdar AH v Luohman Das, 
I, L. R. 2 All. 554, Basawa v. Kalkapa, I. L. R. 
2 Bom. 489, Bhgrub v. Kali, W. R, 56, ^andalal s. 

k2 
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HOBTQAQE— cofi<tfii»€<;. 

8. MOBTGAOE DE^T^^^oneluded, 

OnrdUta, 2P, L, R, 616, referred to. A mortgagee^ 
who has security npon two or more properties, which 
he knows belong to difFerent persons, cannot release 
his lien npon one so as to increase the burden npon 
the others without the privity and consent of the 
persons affected. ^U'jiram v. Barham Leo, 2 V. X. 
«r. 202, and Surjiram y. Barham Deo, 1 C, 
L. J. 337, followed. Imam Ali v, Baij N«th 
Bam Sahu ; iy06) 10 O. W. N . 56 1 

8.0. L Ii. B >t3 Calc. 618 

Morigage'hond — Validity Payment 

of part of eoneideration — Decree for foreclosure, 
^A mortgage-bond does not cease to be enforceable 
merely b^ntie a part only of the money mentioned 
in the bond has been advanced. When it was not 
shown that the mortgagor had cancelled the contract 
or had the power to cancel it, He d, that the mortgagee 
was entitled to a decree for foreclofmre npon the 
footing of the money actually advanced. Ai inakthi 
Sundrum Pillai v. Ayyathorai, I. L, B. IS Mad. 
IB'^, distinguinhed. Bajbanoi Sahai v. Udit 
J^ABAiN Singh (190 )) . .10 C. W. N. 832 

— Suit for recovery of mortyaye debt-^ 

Form of decree in uee before the pcteeiny of the 
Transfer of Property Act — Attach »nent of non^ 
mortyaged property — Effect o i such attachment, — 
In a suit for recovery ofa mortgage debt a decree 
was paraed, before thd coming into force of the 
Transfer of Property Act^ 1882, in favour of the 
plaintiff, declaiiag the amount due to him and that 
he had a lien on the property of the mortgagee for 
the amount so found to be due. In execution of that 
decree the judjnnent-creditor attached certain pro- 
perty of the judgment debtor other than tiie mort- 
gaged property This property was in due course sold, 
and subsequently certain mortgagees, who bad taken 
a mortgage thereof, pending the attachment, sued to 
have the sale set aside. Held that, owing to the 
form in which the ori&inal decree was pMsed, the 
judgment-creditor had full power to attach and bring 
to sale in execution thereof any property of hb 
judgment debtor. Luchmi Dai Koori v. Aeman 
Binyh, I, L, R. 2 Calc. 213, followed. Bam 
Babak Singh v, Qobind Singh (1905). 

I. Ii. B. 28 Aa 296 

8. POSSESSION UNDEB MOBTGAGE. 



Adverse possession — Jfortyayee 



Possession adverse to mortgagor not adverse to 
mortgagee, until ownership vests in him.^ 
Possession of mortgaged property by a person 
claiming under a purchaser of the property at 
a sale in execution of a decree against the 
mortgagor for rent due in respect thereof cannot 
be treated as adverse to the mortgagee. The Statute 
of Limitation would not run against him, until the 
ownership in and beneficial title to the land vested 
in him for the Hrst time undbr the decree and sale 
on hia iiortgage. Pugh y. Heath, 7 App, Cas, 235, 
referred to. Aimadab AAandal v. Akhan Lal Day 
0906) .... I. Ii. B. 83 Calo. 1016 
8 0.10 C. W.N. 904 



MOBTQAQE— continued, 

4. BRDBMPTION. 

' Mortgage - Decree, rate of interest im 

^'Contr-ct rate not compulsory after date fixed 
for redemption. In suits on mortgages, it is not 
compulsory on the Court to allow the contract rate 
of interest after the date fixed for redemption 
by the decree. Commercial Bank of India v. 
Afeendrulayt/a, I. L, J?. 23 Mad. 637, followed. 
Samimathan Chettiab V, Swahiappa Naxorbk 
(1905) . . I. Ii. B^ 19 Jtf acU 170 

Cloy on equity of redemption — ProfUw 



---Inferest. — Held that the following terms contained 
in a usufructuary mortgage did not constit te a clog 
on the mortgagors' right of redempiijn : — •' The 
interest of the mortgage money and < he profits of the 
lands mortgaged, have been declared to be equal. 
We shall obtain redemption of the mortgage pro- 
perty from the possession of the mortgagee on pay- 
ment of the whole of the mortgage money in a lump- 
sum in the month of Jetb, when the land is unoccupied 
by crops The mortgagee ia at liberty to cultivate 
the land mortgaged himself or have it cultivated by 
any other person. We shall have • o objection. 
Should the whole or part of th" land mortgaged be 
cultivated by us in any ytar. we sliall pay the 
arrears due by us at the time of harvest and before 
the Government instalment has fallen due. If we 
raise any objection, the mortgagee shall be at liberty 
to recover the same from us and our mortgaged and 
other mo V( able and immoveable properties by means- 
of distress or a suit Should any part thereof re- 
main unpaid, we shall pay it together with inteiest at 
one rupee per cent, per mensem and the mortgage- 
money, in a lump sum at the time of the mortgage. 
We shall not be entitled to redemption without 
its payment." Sleo Shankar v. Parma Mahton^ 
I, L, B, 26 All, 569, distinguished. Chattbb Mal 
V. Baij Nath (1905) . I. Ii. B. 28 AU. Via 

Prior and subsequent mortgages^Be^ 

demption— Price to be paid by a subsequent mort^ 
gayee redeeming after the mortgaged property 
has been brought to sale and purchased by tJU 
prior mortgagee Bights of purchaser from prior 

mortgagee — Mortgagee in possession — Interest, jf 

purchased mortg^^ed property from the first mort- 
gagee, who had purchased it at a sale in execution of 
a decree on his own mortgage without making the 
second mortgagee a party to his suit and then sned 
to obtain khas pottession as against the second 
mortgagee, who had purchased the property under 
his mortgage, without having made the first mort- 
gagee a party to his own suit. Held, that tie second 
mortgagee was entitled to redeem, but only npoik 
the footing of the existence of the mortgage, a» 
between A and the second mortgagee the former stood 
in the possession of the first mortgagee and that as^ 
between themselves, and without deciding any question 
as to the relative rights of A and the first mortgagee,, 
the second mortgagee could only redeem on pay* 
ment of what was due upon the first mortgage- 
and not merely of the sum for which A had pur- 
chased. Held, further tha^ if A had been in actoat 
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l£.OBTQAQE—conftnued, 

4. REDEMPTION— coiih»ii«rf. 
possenion for any period he must either as against 
•the interest hrinar into account any profits he had 
Teeeived or be disallowed interest during that period. 
Coiling V. Eiggs, 14 Wall. 491. Nil k ant Bane tji 
▼. Suresh Chandra Mullick, L i. fi. 12 Calc. 
4l4t and Sivati Odauan v. Bamasuhhaggar, I, X. B. 
^1 Mad. 64, referred to. GiBiSH Chundbb Nandi 
«. Kedae Nath Kfkdu (1906). 

I. Ii. R. 88 Calc. 590 
S.C. 10 C. W. N. 592 

Bedemption - Mortgage of which a 



■decree for redemption wne ohtHned hefoe the 
muting^PosMession of propertg remained with 
mortgagee, with whom it was settled and settlement 
ASOnfU-tMd hg s mad-'Ilfect of muting in Oadh-^ 
Pagmeat of mortuage moneg—DeUoe'^ . of posses- 
sion delntfcd hit notice of appeal hg mortgagee 
— Act Xil lofl ^^'6 ( Limitatio n of suits J —Oudh 
Estates ict (I of mOJ s. fi- Exclusion of 
mortgages from sanads ^Subsequent suit for 
redsmpfio'*— Civil Procedure Code, ss. 13 and 2H. 
—A usufmctnary mortgage was executed in 1861 
by the predec«»88or in title of the aj.i ella .t in favour 
of the predecessor in title of the respondents, and in 
a suit for redemptijn of the mortprage the former had, 
shortly after the annexatlDn of Oudh, obtained a 
Hlecree allo\\ing redemption on payment of the 
principal money only without iaterest. Accordingly 
he paid the money into the Government treasury in 
April 1857, but did not get possestd jn of the property, 
as the mortgagee had given notice of appeal on the 
^uestian of interest, and in the mutiny which then 
took place the treasury was looted, so that the 
mortgagee never received the mortgage money. On 
the restoratijn of order the Government declined 
either to refund to the mortgagor the amount of his 
deposit in the treasury, or to hold themselves res 
ponable for the payment of it to the mortgagee. At 
the second summary settlement the mortgaged 
property was settled with the mortgagee and his 
talnqdari ri^'hts were confirmed by sanad, and that 
was made the ground for the rejection of petitions by 
the mortgagor for possession of the property and for 
thediimiasal of another suit brought by him for 
redemption in 1862. That obstacle was only removed 
by the passing of Acts XIII of 1886 and 1 of 18h9, 
s. 6 of which latter Act provided, as to binds 
which were in the possession of mortgagees at the 
time of the mutiny, that a sanad should not bar a 
«nit for their redemption. The mortgagor having 
died, leaving two sons, the elder son in l^69 brought 
% suit to redeem the property, which was dismissed 
on the ground that by the payment of the mortgage 
money in April 1857 the mortgage lien had come to 
an end, and there waa nothing left to redeem. To 
that suit Us younger brother, the appellant, then a 
minor, was not a party. The appellant attained 
majority in 1879, and after coming to a partition 
with his brother, brought a suit in 1^9$ for redemp- 
tion of the mortgaged property on payment of the 
principal money and such interest as the Court might 
award. The Subordinate Judge gave him a decree 



HLO'BL'SQtA.QtE— continued, 

4. REDEMPTION— (?cficZtf<f«i. 

for his share of the property, but this was set aside 
by the appeal Ck)urt8 and the suit was dismused. 
Held, by the Judicial Committee that, on account of 
the appeal by the mortgagee in 1 857. an order conld 
not properly have been made by the Court putting 
the mortgagor into possession of the mortgaged 
property, and he therefore was not entitled aa of 
right to possession when the mutiny broke out ; that 
under the exceptional circumstances occa ioned by 
the mutiny and rebellion in Oudh, the decre^btained 
by the mortgagor in 1857 for redemption could not 
have been executed ; that the suit brought in 1869 
ought to have succeeded ; that a new decree which 
could only be regularly made in a fresh suit was 
required to give effect to the rights of the parties 
and do justice between them ; and that the present 
suit had been wrongly held to be barred by s. 
244 of the Civil Procedure Code (Act XIV of 18S2), 
Held, f^so, that the suit was not barred by s. 13 
of the Code by the dismissal of the suit brought in 
186' >, the appellant having been a minor at the time, 
and not having been properly represented in it. An 
intention that the suit should be for the benefit of 
the minor, which was the most the evidence amounted 
to, was not sufficient to support the plea of ret 
judicata, and the fact that the suit was bronght 
for the entire property mortgaged proved nothing. 
To maintain the plea of res judicata it must appear 
from inspection of the record that the person whose 
interest it is sought to bind, was in some way a party 
to the suit Chaudhubi Ahmad Baksh v. Sbth 
RAaHUBAB Datal (1905) . I. L. R. 28 All. 1 



• Bedemption — Sulfmortgage-'Sub-mort* 

gagees impleaded — No specific prager to redeem 
sub-mortgage. — The plalntifb lutd purchased the 
equity of ^redemption of all the mortgaged property, 
part of which had been sub-mortgaged. Meld that» 
having made the sub-mortgagees parties, they were 
entitled to redeem the whole mortgage, although they 
might not have specifically sought to redeem the sub- 
mortgage ; that the proper course was to ascertain 
what sum was due to the sub-mortgagees and to direct 
payment of that amount to the sub-mortgagees out 
of the amount payable for redemption of t»e whole 
mortgage. Naragan Vithal v. Oanoji, I. L. B. 19 
Bom. 692, followed. Gokul Dabs v. Oebi Pbasad 
(1906) . . . I.Ii. R23All,e88 

Bedemption --Terms of redemptiof^-^ 

Covenant bg mortgagors to pag interest at 2 per 
cent, -Construction. — On the construction of a 
covenant in a deed of mortgage between Hindus 
that the mortgagors would on redemption pay 
interest " at the rate of 2 per cent," it was held by 
the (ndicial Committee that the expression " 31 per 
cent.'* meant *' a per cent per mensem." Lbkha 
SniQH «. Champ AT Sihgh (1906). 

I. L B. 28 All. 724 

. 6. SALE 

Execution — Sale— Injunction-^ Limita' 

tion—LimUation Act (XV of 1877 J, Sch, II, Art. 
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T£OUTGAQE--cont\itued. 

5* SALV^coniinied. 

179, cl. (^) "Subsequent application for tale of 
the entire property — Whether in continuation of 
the previous 'application, — A obtained a mortgage 
decree against Q and he applied on the llth Jannary 
1901 for sale of the mortgaged property. Q^% 9on 
claiming a portion of the property filed a Buit 
and obtained an injunction for stay of Bale of the 
share claimed. On the 16th of May 1901, ezclnd- 
ing the share of 0*a son, the property was put up for 
sale. There being no bid the execution case was 
dismissed. On the withdrawal of the suit by the 
judgment-debtor's son, the decree-holder renewed his 
application for sale of the entire property on the 4th 
of July 1904 The judgment-debtor objected that, 
as regards the three fourths of the share of the 
property, which was previously put up for sale, 
the application was barred by limitation. Seld^ 
that the application of the 4th July 1904 must be 
treated as a continuation of the former one of llth 
January 1901, theref jre the execution was not 
barred by limitation. Baffhunandan Fershad v. 
Bhusfoo Lai, I. L. B, 17 Calc, 268, distinguished. 
QoKirDio NABATAir SiNHA o. Ambit Naratan 
Suneu (1905) . . . I. L. B. 88 Calo. 63 



Sale of mortgaged property under a 

decree for rent — Mortgagee's charge on surplus 
sale-proceeds — Transfer of Property Act (IV of 
1882), s. 7S-— Bengal Tenancy Act (VIII of 1885)^ 
ss. 159, 161, 162, 16S, 164, 165, 166, i67.— When 
mortgaged property is sold under a decree in a rent 
suit, the mortgagee would hare, under the provi- 
sions of s. 78 of the Transfer of Property Act, a 
charge on the surplus sale-proceeds whether under 
the decree in the rent suit the property was put 
up for sale with power to the purchaser to avoid 
encujibrances or not. Ss. 159 and 161 to 167 of 
the Bengal Tenancy Act cannot prejudice the right 
of a mortgagee in that respect Qobinda Sahai 
V. SiBBUTBix (190 s) . L Ii. K. 88 CcOo. 878 

Mortgage — Prior and subsequent 

mortgagee^Sale by first mortgagee and pur- 
chase by himself --Purchaser from first mort- 
gagee— 'Medemption of purchaser by subsequent 
mortaagee — Amount payable. — ^A first mortgag;ee, 
who had no notice of a subsequent mortgage, obtained 
a decree for a mortgage debt (amounting to about 
il350) in a suit in which, the subsequent mortgagee 
was not made a party, brought the property to sale 
and purchased it himself for B26 and subsequently 
sold it to the plaintiff for U99. The subsequent 
mortgagee, also, obtained a decree on his mortgage 
and purchased the property at a sale held under that 
decree. In a suit brought by the plaintiff against 
the subsequent mortgagee, in which the prior mort- 
gagee was not made a party, -^e/<i, that without 
prejudice to the rights of the first mortgagee and as 
between the plaintiff and the defendant, the latter 
ooold be allowed to redeem the former only upon 
payment of what was now due on the first mortgage 
and not merely what the first mortgagee or the 
plaintUf himself had paid for the property. Collins 
▼. Riggt, 14 Wallis (Irish) ^1, Nilhant Banerjee 



HIOBTQAQB— continued. 

5. SALE-^ontinusd. 

V. duresh Chandra Mullick, I. L. R. 12 Calc. 414^ 
and Sivathi Odavan v. Rama Subbayar, I. L. R. 
21 Mad. 64, relied on. Qibish Caandba Nakdi v. 
KiDAB Kath Kundu (1906). 10 C. W. N. 592 
B.O. I. L. B 88 Calc. 690* 

. Mortgage by conditional sale — 

Bengal Regulation J VII of 1806^Mortgagee 
taking possession, according to stipulation, on 
mortgagor's death, but without foreclosure^ 
Whether a trespasser — Suit for ejectment by heirs 
of mortgagor — Mortgagee's claim to be redeemed 
— Mahomedan marriage —O hair kuf wife, right of, 
to inherit — Custom — Proof—Wajib'ul-arz.—A. 
mortgage-deed, dated llth May ^ 871, provided that 
the mortgagor should pay up at a prescribed time, 
but that if he died withm the fixed period, then the 
transaction should be considered as a " complete sale" 
of the hypothecated properties to the mortgagee. 
The mortgagor dying before the prescribed time, the 
mortgagee, without instituting any foreclosure pro- 
ceedings, entered into possession : Beld, that this 
was a mortgage by way of conditional sale within 
the provisions of the Bengal Regulation X VII of 
1806, and that under that Regulation the mortgagee 
had no right to enter into possession without institut- 
ing foreclosure proceedings. The heirs of the mort- 
gagor were therefore entitled to sue him in ejectment 
as a mere trespasser. Hub Au v. Wazibun-kissa 
(1906) .... IOC. W.N. 778 

8.C. I<. B. 33 I. A. 107 
L li. B. 28 AIL 496^ 

. Decrees-Sale — Simple money decree •^■ 

Purchase by decree -holders — Possession — Rights 
of parties. — ^The plaintiffs, respondents, obtained a 
decree for sale and an order absolute under a mort- 
gage executed by one B. S. H. C, a son of R. H., 
on the sole ground that he had not been impleaded 
by the mortgagees, obtained a decree, dated the 6th 
July l£f98, declaring that his share in the family 
property was not liable to sale. Notwithstanding the 
latter decree, the plaintifib sold the entire mortgaged 
property and, themselves purchasing, obtained 
possession. Next J. K., the holder of a simple money 
decree against R. H and H. €.. brought to sale 
a six-pie share together with the equity of redemp- 
tion of certain land in one of the mortgaged Tillages 
and purchased himself. J. K. then sued the plain- 
tiffs for possession, obtained a decree on the 1 7th 
December 1908, subject to any rights which the 
plaintiffs in ^ the present case might have over the 
property, and in execution of his decree was given 
possession of, the six-pie share. Held, that, although 
the plaintifti* purchase in respect of the property 
covered by J. f.'s decree must be treated as a nullity, 
their general rights as mortgagees were safe-guarded 
by the terms of that decree, and s. 18 of the Code of 
Civil Procedure could not bar the plaintiffs' right to 
briog the present suit. Held, also, that the fact that 
the plaintiffs had purchased a portion of the mort* 
gaged property did not limit them to a right to sue 
for a proportionate part only of the mort^kge debt^ 
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MOBTQA Q'B^ootUinued, 

6. SALE— oo»<t»ie*<f. 

Bisheihur Dial y. Bam Sarap, L L, B. 22 All, 
284, distin^ished. JueAL Kishorb v. Habbans 
Chaitdhbi (11 06) . 1. 1-. B. 28 AlL 700 

. Whether sale followed by agree- 
ment to reconvey amounts to - Contract creating 
personal right not transferable, — Three brothers 
sold certain properti b by a duly executed sale-deed. 
The vendee, more than two months after the sale, 
executed an agreement in favour of one of them in 
the following terms t—« You shall, on 29th January 
1901, without obtaining from others and by your 
own earnings, pay me the sum of R350 and obtain 
the right of purchase from me in respect of the land 
sold. If you do not pay the amount on that date you 
shall have no t ight whatever." The plaintiff having 
obtained the assignment of the right under the 
agreement, sued to recover possession on payment of 
the amount, alleging that the sale-deed and agree- 
ment taken tocher amounted to a mortgage: — 
Held, that the sale deed and agreement not being 
between the same i)artie8 and being independeot 
transactions could not be construed as c:>n8tituting 
a mortgage. iSatvl Fershad v. Luehmi Pershad 
Singh, L, B. 10 J. A. 129, followed. Eeld, also, 
that the right conferred by the agreement was 
personal and not transferable. Uthakdi Mudali 
V, Baoatachabi (1906) . L Ii. B. 29 Mad. 807 

^Mortgagee paging prior incumbrancer 

after sale, Hght of—Transfer of Property Act 
(IVofl682J, s. 89— Effect of order absolute for 
sale.— It IB settled law that, in the absence of clear 
proof to the contrary, it is to be taken that, when the 
money of a person interested in immoveable property, 
as for instance, the owner of the equity of redemp- 
tion or a puisne mortgagee, goes to discharge an 
anterior encumbrance affecting it, the presumption is 
that the anterior encumbrance enures to the advan« 
tage of the party making the payment, if it is for his 
benefit so to treat it ; and this rule will apply in 
favour of a person who, after the sale of the 
properties m the execution of a decree on the anterior 
mortgage, advances money on the security of such 
properties to enable the judgment-debtor to set aside 
such a sale under s. 8iOA of the Code of Civil 
Procedure. Ookaldas Oopaldas v. Purammal 
Premsulehdas, I, L. B, 10 talc. 1085, referred to. 
and followed. The provisions of s. 89 of the 
Transfer of Property Act have reference to the exe» 
cutlon of a mortgage decree and ought not, in reason, 
to be so construed as to render the application of this 
principle impossible in cases where an order absolute 
for sale had been made on the ground that such order 
extinguished the security. JHnobundhu Shaw 
Chowdhry v. Jogmaya Dasi, L. B, 29 I, A, re- 
ferred to and followed in principle. Vanmikalihga 

MUUIII V. OUIDAMBABA ChBTTJ (1905). 

I. L. B. 29 Had 37 

. Sale in execution of a simple ifumey 

decree of mortgaged property— Notification of 
mortgage - Purchaser not estopped from disputing 
the existence of the mortgage— Civil Procedure 



MOBTG AGE — c oncluded, 

5. SALE - (Hmc/tft/tf^. 
Code, ss, 2 8, 293 and 2S7,—ln execution of a 
simple money decree the rights of a mortgagor in 
certain property ostensibly subject to a mortgage 
were put up ,to aale. The property was not sold 
subject to the mortgage, as contemplated by s. 
282 of the Code of Civil Procedure, but the existence 
of the mortgage was notified in the proclamatijn of 
sale for the benefit of intending purchasers, ffeld, 
on a suit brought by the mortgagee for sale, that the 
auction purchaser was not under the circumstances 
debarred from proving that the mortgage in suit was 
fictitious and without consideration. Inayat Singh 
V. Izzat-un-nissa, I, L. B ^ All, 91 y referred to. 
Shib Kunwab Singh v. Shbo Pbasad Singh 
(19J6) . . . I. L. B. 28 AIL 418 

— Two mortgages on the same property 



executed by the same person — Suit under the 
second mortgage for sale of the property subject 
to the fl^'st mortgage— Civil procedure Code (Act 
XIV of 188%), s. 45.— Where a mortgagee holds 
two mortgages on the same property executed by the 
same person he cannot maintain a suit to recover 
the sum due on the later mortgage only, by sale of 
the property subject to the prior mortgage. Keshav- 
BAM V, Eanchhod (1906). I. Ii. B. 80 Bom. 156, 

. Limitation Act (XV of 1877), Sch. 



II, Arts, 62, 120, 132 Suit -Charge -Charge on 
surplus proceeds of prior mortgagee's sale — Money 
had and received— Sale— Bights of subsequent 
mortgagee - Bight to surplus sale-proceeds,- 
Certain property was sold under a decree on the 
first mortgage, the second mortgagee, whose mortgage 
had then matured, being a party to the decree. Sub- 
sequently the first mortgagee, who had a third mort- 
gage on it, obtained a decree thereon, the second 
mortgagee being no party, and withdrew the surplus 
sale-proceeds in part satisfaction of the latter decree* 
The second mortgagee afterwards sued on his mort'^ 
gage, claiming inter alia to recover the surplus 
proceeds so withdrawn with interest. Held per 
Salb and Hbndebson, J J, (Qbidt, J., dissenting). 
The plaintiff could only establish his right to the 
monev not as owner, but as part of his mortgage 
security by proving an existing right under his mort* 
gage and the suit so far as it related to the claim 
to recover the surplus sale-proceeds with interest, 
being one to establish the plaintiff's right as mort* 
gagee, was a suit to enforce payment of money^ 
charged upon immoveable property within the- 
meaning of Art. 182 of Sch. XL of the Limita- 
tion Act and not one for money had and received} 
the second mortgage not having been proved in 
the first suit and no order having been made there- 
in declaring the second mortgagee entitled to the 
sum in dispute. When property is sold under a decree 
on the first mortgage, the right of a puisne in- 
cumbrancer, who was party to the decree, to follow 
the surplus sale-proceeds is an equitable right, equity 
regarding his right not as extinguished or discharged 
by the sale, but as transferred &reby to the surplus 
8ale*prooeeds, which would be treated as part of 
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5. SXhE-'Coneludgd, 

his mortgage security and bis right to follow the 
money or the nature of the suit to enforce such 
ri^ht cannot be Hffected by the fact that the money 
hf^ been withdrawn from the Court by a party 
having notice of the plaintiff's right. Jogeshar 
Bhacfut V. GhanBtham Basn, 5 C. W, N. ^356 f 
Kamala Kania >en y. Abdul BarJeat, I.L,R, 
27 Cale 180 ; Padmanahh Bomhshenvi v. Khemu 
Komar Naik, I. L. R. 19 Bom, 6S4j and fiaja 
Kuhendati Ram t. Raja Mamtaz AH Kkan, 1. L. 
S. 5 Cale. 193, L. R. 6 L A. 145, referred to. 
BsuHAMDBO Pbubhaj) V. Taba Chand (1}K)5 . 

I. L. B. 83 Calo. 92 



HOBTQAQB POND. 

See Attest AT 10 V. 



I. L. B. 88 Calo. 861 



MOBTOAQE DECREE. 
See HnrDU Law. 

MUNICIPAIi BOARD. 

See AOBA AND OlTDH 

A T (1 OP 1900). 



MirinoiPAiiTiss 



MUNICIPAIi ELECTION. 

See DI3TBI0T MffHIOIPAL AOT. 

L I<. B. 80 Bom. 400 

MUNICIPALITY. 

See BoiCBAr Mukioipal Act. 



N 
NAKDL 

See Sboond Appxal. 

I. li. B. 83 Calo. 200 

NATIVE STATE. 

' Law of Native State — Law in British 

India — Difference ^Burden of proof — It li38 on 
bim, who asserts it, to prove that the law of the Native 
State differs from the law in British Indi\ and in 
the absence of such proof it must be held tiiat no 
difference exists except possibly so far as the law in 
Brituh Indii rests on specific Acts of the Legislature. 
Raohukath €. Vabjitandab (1906) 

I. L. B. 80 Bom. 678 



— . Kathiawar States ^Whether British 

ierritorif — Relation of British India with Native 
States, how aecertained — Sovereigm powers of the 
Governor of Bombay in Council — Exercise in 
Native States through Political Age -it — Courts of 
Political Aqent and Assistant Political agents, 
if King* e Courts — Function of Governor tn Council 
on appeal, whether judici»l — Appeal to Privy 
Council. — The rights and powers of contract 
possessed and exercised over the ^ative States in 



NATIVE STATE ^ concluded. 

Indii by the British Indim Government, with the 
correspoiiding restrictijns npon the independent 
acti)n of those States are, to some extent, 
the necessary consequence of the suzerainty vested in 
the predominant power. But apart from thi^ general 
source, rights of very varying kinds have been 
acquired in connection with the several States, from 
other sources >uch rights difiPer not only in oiigia 
but in kind and in degree in the cases of different 
States, so that in each instance in which the n >ture 
or extent of such rights becomes the subject of 
consideration, enquii-y has to be made into ine cir- 
cumstances of the particular case. Siyad Muham- 
mad Yusiifiud-din v. The Q teen- Emp "ess, 2 
C.Wy.l: S.C. L. R. 24 I. A. I:i7, referred to. On 
a view of the relati m of the Kathiiw ir Stttt<-s and 
their people to British India, and the character of 
the control exercised by the Britisn Indiitn Govern- 
ment over those States and particularly witu rela- 
ti ju to the administration of j a tice, Meld that 
the Kathiiwar States are noi mclult-d wi hii the 
King's doraini >ns. Large as has been the p litical 
control exercised o^er them, any assertion of 
territorial sovereignty has leeii av<>idi-d. Ho legis- 
lative power over them has tver been i-laimed. 
1 he intervention in their affairs has i>ever been 
carrii^ further than was judged necessary, in the 
emergency for the miui'tenance of peace, good order 
and security. 1 be position of the Chief i» has alwavt 
been respected and at least, in the c ise of the 
more important among them, many of the' 
functijus commonly regarded hs attributes of 
so erei^ty have been preserved to them. The 
form adapted in establishing and regulating 
tribunals in the province luis been that which 
was regfular and a propria-te, if h was not British 
territory, but quite irregular and inapplicable, if it 
was. Damodh'fr Gordhan v. Deo^am Kanji, 
L. 3. 1 A. C. 832, exp aiiied. If a Court^ admi- 
nistering justice oil the King's behalf, makes an 
order, judicial in its nature, by' which some one 
U iiijiiri'jusly affected, the person aggrieved U not 
precluiled from applymg to the K ing in Council to 
redress his wrong merely by the fact that he is not 
the King s subject. The jurisdiction exercised by 
the Courts of the Assistant folitical Agents and the 
Political Agent in Kathiawar, and by the Governor 
of Bombay in Council o • appeal^ is political and not 
iudicial. No app ai lies to His Majesty in Council 
irom the Courts in Kathiawar or from the decision 
of the Governor of Bombay in Council on appeal. 
Hbhohand Dbtouand v. AzAic Sakablal 
Chhota]Clal(L905) IOC. W.N. 861 

8.0. 1.. R 38 L A. 1 
I. li. B. 88 Calo. 218 



NEQGTIABLE INSTBUICENTS 
(XXVI OF 1831). 



ACT 



Effect 



& 9 - Hundi Holder in due course-^ 
of _ fraudulent endorsement to Jictitioue 



endorsee. — ^Two hundis not payable to bearer were 
intrusted to a broker by the payees for sale. The 
broker represented to the payees that a certain lirm, 
known as Uar Sahai Mai Kedar Nath, was willing to 
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:negk>tiable instbuments act 

(XXVI OP 188l)^concluded, 
purchase them^ and the payees accordingly endorsed 
them over to Har Sahai Mai Kedar Nath. Ihe 
'broker then forged two farther endorsements on the 
hundis ; the rirst from Har Sahai Mai Kedar Nath 
■to Kedar KathChanda Lai; the second from Kedar 
Nath Chandu i.al to Bhola Nath Moll Kam. Both the 
last menti med Hrms were 6ctiti jus. 'i he hundis were 
then sold as by the last endorsees to Mahbub BakhsU 
Muhammad Husain, who reali/.ed the amounts there- 
of from the drawee. Held, on a suit by the payee 
agai!ist the last endorsees and the broker, that the 
last endorsees were not protected as holders in due 
■course and the plaintiffs could recover. Huns^aj 
Parmanand v. Jtuttonji Waiji, J. L, R. 24 Bi>m. 
■65, and Arnold v. The Cheque Bank, L. B. 
1 C. P. D. 578, followed. Jai Nabain ». Mahshb 
BUKSH (ld06} . . . L li. B. 28 AIL 428 

>. — 8. 80 — Collateral agreement to pau 

interest - Conttruction. — S. 80 «>f the Negotiable 
Instruments Act XXSTI of 1 881) confers a right to 
interest in the absence of any specified rate, but does 
not take awa> a right otherwise ezit»ting by contract. 
Where hundis were silent as to interest* but there 
was a collateral agreement (efFective in this case) 
granting interest at a specified rate. Beld, that the 
above section did not apply. Qhanshiak Lalji v. 
Rav Nabaiv (1906) . . U B. 84 L A. 6 
8.0.LI1.B. 2^ AILSS 

KEQOTIABIiB SECUHIT7. 

See Costs . . I. Ij. B. 80 Bom. 27 

WOTABY PTJBIilC. 

See PoWEB OF Attobnbt. 

L Ii. B. 33 Calo. 625 

IJOTICB OF BESUMPTION. 

Canfonment property — Grant — Offer 



of compeneaiion — ' onditfon precedent— Notice to 
one of three executor*— Joint occupante. Held, 
that the notice of resumption was not a condition 
precedent to the ri^ht of resumption. Even as- 
suming that notice was a condition precedent, that 
provision had been satisfied by giving notice to one 
of the three executors, who were joint occupants. 
Ihe provision as to notice was nothing more Uian a 
statement of what will be done, when practicable, 
for the purpose of saving the occupant from such 
inconvenionce as an immediate resumption mijht 
involve. Secbbtaby of Siatb fob India v. 
ViMAiiBAv (1905) . . I. Ii. B. 80 Bom. 137 

UOTICB, 8BBVICB OP. 

See CiYiL Pboobdubb Code. 

I. Ii. B. 80 Bom. 823 

10 O. W. N. 297 
See Dicbbb • I. L. B. 38 Calo. 806 
See LiJCiTATioK Act, Soh. II, Abt. 179. 

10 C. W. N. 803 
See MoBTGAQB . . 10 C. W. N. 27d 
See RBYBNxrs Salb Law, s. 83. 

lOCW.N. 187 



NOTICE TO QUIT. 

See Landlord akd Tekakf. 

I. Ii. B. 39 Calo. 889 

See Tbaxsfsb of Pbopbbty Act, b. 106. 

10 O. W. N. 841 



OATHS ACT (X OP 1873). 

8S. 9, 11^ special oath — Binding e /feet 



Conclusive evidence. — In a proceeding under s. 144, 
Code of Criminal Procedure, one of the parties under- 
took to withdraw his claim to the matter in dijpute. if 
the other party should take an oath to a certain effect. 
The latter took the oath. Held that the oath was 
not binding as conclusive evidence on tlie party who 
threw out the rliallen^ in a subsequent civil pro* 
ceeding, the parties having had in mind only the 
proceeding under s. 14 i of ih Code of Criminal 
Procedure at the time the oath was taken. Badiad- 
UDDiN Ahhbd o. Nizamoddin Haioisb (1906). 

10 O. W. N. 501 
8 o. L L. B. 33 Calo. 883 

OBSCENE PAMPHI.ET. 
See Penal Coob. 

OBSTBUCTION. 

See CiYiL Pboobditbb Codb 

I.I1. B.80Bom.ll6 

OCCUPANCY HOLDINQ. 

See AoBA Tbnanoy Act (II of 1901). 

OCCUPANCY BAIYAT. 

See Enhabobhbvt. 

I. Ii. B. 88 Calo. 607 

See Landiobd and Tbnant. 

OCCUPANCY BiaHT. 

See Bengal Tenancy Act,s. 21. 

10 C. W. N. 851 
See Rbte.n'UE Sale Law, s. 87. 

10 C. W. N. 497 
See Tbansfbb . 10 C. W. N. 499, 1083 

OCCUPANCY TENANT. 

See t-iYiL Pboobdubb Code. 

See Khoti Aot . L L. B. 80 Bom. 290 

ONUS. 

Se3 Bubdbn of Pboof. 

ONUS OF PBOOF. 

See Assam Fobbst Reoulation (VII ov 
1891), 8. 40 . 1. L. B. 88 Calo. 895 

See Bo^cbay Municipal Act. 

I. 1j. B. 80 Bom. 126 
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OTSrUB OF VROOF-^oneluded, 

See Gift . . I. L. B. 80 Bom. 678 
See PfiBSiTKPTioir of Dbath. 

L X. B. 88 Oslo. 178 

OBAIi EVIDENCE. 

See ETIDE^-CB Act 

I. Ii. B. 30 Bom. 426 

OBiaiNAIi SIDE OF HIQH COUBT. 

See JITRIBDICTION OF HlOH COUIIT. 

I. Ii. B. 88 Gale. 180 
OUDH ESTATES ACT a OF 1869). 
B.6. 

See MOBTQAGB. 

OUDH IiAKD BEVENUE ACT (XVII 
OF 1876), CH. VIII. 



88. 161, 177. 



See Di8Q(7ALiFiBO Pbopbibtob. 

10 C. W. N. 819 



FAKKI AD AT. 

See CONTBAOT. 

Contract — Inoidente of the euetom — 

JEmployment for reward, — The plaintiffs in Bombay 
bought and sold in llombay cotton and other prodncts 
on t£e orders of the defendant, who traded at Shahada 
in Khandesh. In respect of the transactions sued 
on the pUintiffs before dne date had enterel into 
cross contracts of purchase with the merchants to 
whom they had originally sold goods on the defen* 
danf s account. The transactions were entered into 
on paJcki adat terms. The oonthuH; of a pakka 
adatia in the circumstances of this case is one 
whereby he undertakes or guarantees that delivery 
should, on due date, be given or taken at the price 
at which the order was accepted or differences paid : 
in eiTect he undertakes or g^uaranteee to find goods for 
cash or cash for goods or to pay the difference. The 
evidence in the case BstablishoB the following pro- 
positions in connecti3n with pahhi adat dealings. 1 . 
That the pakka adatia has no authorit}' to pledge 
the credit of the up-country constituent to the 
Bombay merchant and that no contractual privity is 
established between the up-country constituent and 
the Bombay merchant. 2. That the up-country 
constituent has no indefeasible right to the contract 
(if any) made by the pakka adatia on receipt of the 
order, but the pakka 'adatia may enter into cross 
contracts with the Bombay merchant either on his 
own account or on account of another constituent, 
and thereby for practical purposes cancel the same. 
8. The pakka adatia U under no obligation to 
substitute a fresh contract to meet the .order of 
his first constituent. Seld, that the defendant knew 
of the custom, which was not unreasonable, as it did 



FAKKI ADAT^concluded. 
not involve a conflict between the pakka adatia'r 
interest and duty. Buaowavdab o. Kasji (1905). 
I. Ii. B. 80 Bom. 205 

PAIiAS OB TUBN OF WOBSHIP. 

See Hindu Law . 10 C. W. N. 825- 

PAIiAYAM OF TJDAIPUB. 

'— ancient e8tate of. 



See Hindu Law 



10 C. W. N. 95 



PABDANA8HIN LADY. 

See Undue Influence. 

L Ii. B. 88 Calc. 77a 

PABDON. 

See Cbiminal Pbocbdubb Code. 

L Ii. B. 80 Bom. 611 

' Potcer of Local Oovernment to tender 

conditional pardon — Withdrawal of prosecution — 
Accomplice** evidence --Criminal Procedure Code^ 
(Act Vofl898j,ee'S0, 4P4,— A Local Government 
in Indii has no power to tender a conditional pardon 
to an accomplice for the purpose of his being 
examined as a competent witness against others 
accused with him. An accomplice, if he is not an 
accused under triil in the same case, is a competent 
witness and may be examined on oath ; the prose- 
cution m^st be withdrawn and the accused discharged 
under s. 404 of the Criminal Projedure Code, before he 
would become a competent witness. But if the Court 
purporting to act under s. 494, Criminal Procedure 
Code, sanctions the withdrawal of the prosecution, 
but omits to record an order of discharge and the 
accused continues to be kept in custody, his position 
is in no way changed from that of an accused. The 
utmost cautijn is necessary in admitting or using 
the evidence of an approver. It not only requires 
corroboration in material particulars for its use, 
but its evidentiary value depends considerably upon 
the circumstances under which its evidence is 
tendered. Beff, v. Ranumantap /. X. JR. 1 Bom. 
910, Empress of India v. Asghar AH, I. X. 
S. 11 All. 260. Queen'JEmprets v. Mona Puna, 
I. L. E. 16 Bom, 6S1, Empress v. Durante 
J. X. R, 23 Bom. 213, Winsor v. Queen, X. B. I. 
Q. B. 989^ Queen v. Payne, 1 C, C. J?. 349, 
Queen v. Behary Lall, 7 W, B. 44, Mohesh v. 
Mohesh, 10 C. L, B. 553, Queen- Empress v. Tre- 
beni Sahai, I, X. B. 90 All. 426, Beg. v. Berne- 
dios» 3 Bom, H. C. 59. B. v. Budd, Cowp. 331, and 
Pahan Singh v. Emperor, 10 C. W. N. 847, refer- 
red to. Babu Singh v. Expebob (1906). 

I. Ii. B. 83 Calc. 1358 

PABSI INTESTATE SUCCESSION ACT 
(XXI OF 1866). 

Law governing Parsis in the mofussil 

before the introduction of the Act — Rules of equity 
and good conscience — Practice of English Equity 
Courts. — Before the passing of tiie Pars! Intestate 
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FAR8I IKTE8TATE 8TJCCE88ION ACT 

(XXI OF ISSoy-^concluded, 
Succession Act, 1865, the law governing Parsis 
in the mofnssil was the ascertained usage of the 
community modi led by the rules of equity and 
good conscience. It is true that in such cases the 

gractice of the English Equity Courts would also 
D followed with necessary modifications, but the 
reference to these Courts would be not for the 
P^^oses of introducing speciil or peculiar doctrines 
of English law, but rather with the purpose of elu- 
cidating the principles of equity and good conscience 
and of giving uniform effect to them. Before the 
passing of the Sucressijn Act a Parsi husband 
did not acquire that particular right which in 
English Law accrued to a husband over hij wife's 
personality. Shapubji v, Dossabbot (1905). 

L Ii. B. 80 Bom. 869 

PABTIE8. 

See Penoal Tbnanct Act, s. 88. 

10 C. W. N. 216 
See CiTiL Pbocebube Code. 

1. 1<. B. 28 AIL 41 
See Mesmb Pbopits. 

I. L. B. 88 Calo. 82 

See Tbanspbb op Pbopbbty Aot (IV op 

1882) . T. I-. B. 28 AH. 174 



defect of. 



See Appeal 



10 C. W. N. 981 



See CiTiL Pbooedfbb Codb, s. 816. 

10 C. W. N. 279 

Suit — Mortgage— Suit on mortgage 

hond — Person claiming under paramount title — 
Misjoinder of parties-^ Multifariouenese - Civil 
Procedure Code f Act XIV of 1882 J, es. 44, 45-^ 
Transfer of Property Act (IF of 1882), t. 85—- 
" Property comprised in a mortgage ** — Appellate 
Court — Other errors affecting merits of suit, —To 
a suit to enforce a mortgage, persons claiming under 
a title adverse to that of both the mortgagor and 
the mortgagee are not proper parties. The term 
"property comprised in a mortgage" in s. 86 
of the Transfer of Property Act means not the 
physical object, but the interest therein which the 
mortgagor is competent to transfer by way of mort- 
gage at the date of the transaction. The ordinary 
rule is that a plaintiff mortgagee cannot be allowed 
80 to frame ^ his suit as to draw into controversy the 
title of a third party, who is in no way connected 
with the mortgage and who has set up a title para- 
mount to that of the mortgagor and mortgagee. 
Under ss. 44, 46 of the Civil Procedure Code 
causes of action of this description cannot be joined 
in a suit to enforce a mortgage. The rule is not one 
of convenience merely, and the fact of the question 
of such title being determined by the Court of first 
instance in breach of the rule does not preclude a 
CJourt of appeal from reversing the decree. The 
question, however, is not one of jurisdiction, and 
where in a mortgage suit a question of paramount 
title raised by a defendant is tried without objection 



TAUTIEQ— concluded, 

neither party can ask for a reversal on the ground 
that the issue was not properly triable in the action.. 
JAaOEBWAB DUTT V, BHUBAN MOH^N MllBA (1906). 

I. Ii. B. 88 Calo. 426 
PABTIB8, JOINDEB OP. 



Persons jointly interested with plaintiffs 

may he made defendants without proof that they 
refused to join as plaintiff. — V\ here some only out 
of several persons jointly interested ia a cause 
of action bring a suit impleading the others as 
defendants, such suit is sus^iuable though it is not 
shown that the parties joined as defendants refused 
to join as plaintiffs. Pyari Mohun Boss v. Kedar 
Nath Soy, L L, It. 26 Calc. 409, followed. Biri 
Singh V. Nawal Singh, L L. JR. 24 All. 226, followed. 
Pebu Kabuppan v. Vblaiittham Chettt (1906). 
I. Ii. B. 29 Mad. 80a 

FABTIES TO SUIT. 

Defendant improperly impleaded as a 

minor -^ No objection raised hy defendant during 
suit — Subseque/U suit for declaration that decree 
was not binding on defendant — Estoppel.- A certain 
defendant was impleaded in a suit as a minor under 
the guardianship of his mother, who was his certi- 
ficated guardian. He and his mother jointly defended 
the suit, and at no period did the defendant raise 
the objection that he was not a minor when the 
suit was instituted. A decree was passed in favour 
of the plaintiff and no appeal was preferred either 
by the defendant or his guardian ad litem. Held,. 
that it was not competent to the defendant to sue 
subsequently to have the decree declared not binding 
upon him, upon the ground that he was in fact 
of full age when it was instituted and that his mother 
had betrayed his interests. Sheorania v Bharat 
Singh, I. L. B. 20 All. 90, and Hanuman 
Prasad v. Muhammad Ishag, Weekly Notes, 1905, 
p. 229, distinguished. Gakoa Bam v. Mihin Iial 
(1908) . . I. KB. 28 All. 416^ 

PABTITION. 

See Agba Lakd Betbhitb Act (XIX op 

1873). 
See Hindu Law. 

10 O. W. N. 121, 88a 



Joint Eindu Family — Partition — Suit 

for partition dismissed for default^ Fresh suit not 
barred — Where a Suit for partition was dismissed 
for default and a fresh suit was ]n^tituled, held that 
the right to enforce partit'on is a hgal iocidi-nt of a 
ioint tenaocy and as long as such tinancy subsists so 
lODg ma> any of the joint teiiauts apply to the Court 
for partitic.n of thejoi&t property. Nasrat-ullah v. 
Mujih'uUah, I. L. B. 13 All. 309, followed. 
BiSHEBBAB Das f. Bam Pbasad (19C6). 

1. 1^ B. 28 AU. 627 



. Partition suit — Preliminary decree — 

Execution struck off for default — Fresh suit, if 
lies, — A previous suit forjpartition brought by the- 
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PABTITION - eomeluded, 

-plaintiffi having been ••omprosi Sied, an Amin wu 
appointfed to i-ffect a pirtition id terms of the com- 
promise. Subteqaontly the parties not appea log, 
4he executi n procee-lingt then pending were dismissal 
for defaolt. Reidf that a fresh snit for partition is 
not larred by s. 18 or s 103 of the Civil Proc<da-e 
(ode. Nastratulla v Majihullah, 1 L. B 13 All, 
t09 at p. 3I3» followed. Soiti v. Munshi, I, L, B, 
S Bom. 94, distinguifh. d. S. 103 of the Civil Proce- 
dure t ode has no appl cation to execntii>n pr' ceed- 
ings. Maioy M>uo!r Movdul r. BaikahiaNath 
MoNDUL(lO) . . . lOC.W. N.889 

Suit for partition of immoveable 



property — Commitei *ner appoin ed to make par/%» 
iion — Court not competent to modify Commi'* 
eiomer** report, — Where in a suit for jwirtition of 
immoveable pr perty a CommiMioner has been ap- 
pointed nndc' s. 396 of the Code of Civil Proce<iu'e 
to ascertain the sliares of the parties, the Court 
when p;isi ^ its final decree, must eithi^r accept or 
reject the tepirl of the Commis ioner la to to, bnt is 
not competent to modify it. Shak Muhimmad 
Khan t. Ha»want Si-gK Weekly Note*, It 98, 
p. 45. JavkI Pmasa^ v. Gaubi f ahai (ldu5). 

L Ii. B. 28 AIL 76 

PABTITION ACT (V of 1897). 

B. 8L 

, See Landlobd akd Tbnaht. 

10 O. W. N. 818 



PABTITION SUIT. 

' Valuation. 

See Civil PBOOBDrBE Code. 

10 C. W. N. 664, 888 

PABTNEBSHIP. 

See Act IX ov 1887. 

L L. B. 23 All. 293 

Partnership, tests of^ParticipcUion 

-in profits hif lender Takiny active interest in 
business Contract Act (IX of 172), es. 240. 241 
— Holding out as partner to strangers — Estoppel 
^Inieniion-^Evidence Act (I of lb72), s, 115 — 
The ri^ht to participate in the profits of trade is in 
itself a strong test of partnershii • , bnt participation 
in profits, althongh strong evidence, is not conclusive 
-•vidence of a partnership and the question of part- 
nership must be decided by the intention of parties 
to be ascertained from the contents of the written 
instmments, if any, and the conduct of the parties. 
It being established in this case with regard to a 
person's relation towards a business carried on with 
his money, that he was a mere lender. Held^ that 
neither the fact of hu participating in the profits 
4ior that he took an active interest in tba business 
were inconsistent with his position as a lender. 
Moll wo, March v. The Court of Wards, 10 B L, 
B, 312, and Badelew v Consolidated Bank, 
L. B. 38 Ch D. 208, followed. ^ here the question 
-was as to whether a person, though not in fact 



PABTNEBBHIP^coa«/ik/ei. 

a i>artner, did by his acts and conduct hold him- 
self out to strangers as such, so as to become liable 
by estoppel. Held, that to establish such liability 
it was not essential to show that he acted fraudulent- 
ly or negligently. Even want of knowledge on his 
part of the effect of h s acts and conduct would not 
absolve him from liability if his acts and conduct 
were such as would induce a reasonable man to 
believe that he was a partner and to act upon such 
belief. Sarat Chandra Dey v. Oopal Chandra 
Laha L, B. 19 I. A. 203, Cornish t. Abington, 4 
H, 4* N, 54% Carr v. London and North- M estem 
Bailway Company, L, B. 10 C. P. 316, Dickenson 
V. Valpv, 10 B. and C. 12S, referred to. Porter 
©. Incbll(1905^ .... IOC. W.N. 813 

' Conversion of stolen goods - Managing 

partner receiving the g-ods Evidence of oon- 
versi'tn — Liability of firm - Damages, measure 
of — Where the managing partne of the defendant 
firm had, without the knowledge and consent of the 
other partner, received ce tain piece-goods belong- 
ing to the plaintiff knowing that they had been 
stolen and had, within the scope of his authority, 
sold some of the goods and whe e there were entries 
in the books of the firm showing that a po.tion of 
such sales was placed to the credit of the firm. Held 
the plaintiff can recover from the defendant 
firm as damases for conversion the value of all the 
goods belongmg to him, which had come into tiie 
hands of tHe managing i artner. HuRRUCK Chahs 
V. OoBiKD Lal Khetrt ^190 J). 

10 C. W. N. 1053 

PABTY. 

See CnriL Peocbditrk Codb (Act XI7 of 
ISSt), 89. 583, 244. 

I. L. B. 33 Calo. 857 

PATNITBNUEB. 

See 8alb tor Abbbabs ot Rbmt. 

PATNI TAliUK. 

See Salb fob Abrbabs of Bbkt. 



PATJPBB. 

See CiYiL Pbogedxtrb Code. 

I. Ia. B. 80 Bom. 688 

-Application for leave to sue in f>fmd 



pauperis — Death of the applicant — Revival of the 
application - Personal right^Civil Procedure 
Code (Act XIV of ls82), ss. 365, 403, 410, 413^ 
Limitation Act ^XFo/i^77>, *. 4.— Where there 
is only an application for leave to sue in formd 
pauperis, but no suit pending in Court* and the 
applicant dies before the leave is granted, the 
eight to sue as a pauper, being a personal right, 
cannot survive in the legal representative of the 
deceased applicant. The legal representative may 
present a fresh application for leave to sue in fbrmd 
paupe is, or may institute a suit for the same 
relief, which the decea^ed sought to recover, if the 
right to sue survives in him. Uhunder Mohan Boy 
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TAXJTER—eoncluded. 

T. Bhubon Mohini Dehea, I. X. B. 2 Calc. 599, 
Aubhoya Churn Deif v. BUseMiirarx, I, X. 2?. 24 
Calc. 889, and U>i a> kanath Naraqan v. Madhavrav 
Vuhvath, I, L. B. 10 Bom. 207, referred to. Lalit 
HOHAK .Mandal v. Satisu Chai^dba Da8 (1906). 
I. Ii. B. 38 Calc. 1168 

PBNAIi CODE (ACT XIiV OF 1860). 

. 88. 97, 99, 147. 

See BiOTiNQ . I. L. B. 88 Calc. 296 
88. 99 and S6S^ J tgaulUnj^ public 



servant in the execution of his dutif Vaccinator 
attempting to vaccintle a child forcibly-^ Right 
of p ivnte defence. — A vaccinator attempted 
to vaccinate a child against the wishes of 
ita father. The father and some of his 
relations intervened and assaulted the vaccinator, hut 
did not do him any particular harm Held, that the 
child's father and other relations were perfectly 
justified in interfering, and under the circum- 
stances could not he said to have acted in excess of 
their right of private defence. Mangobind Muchi 
V. Empress, 3 C. W. N. 627, followed. Emi-bbob v. 
Bahal ( 19t 6) . 1. 1.. B. 28 AU. 481 

8. 198 — 'Judicial proceedings^ ^Oa'hs 

Act (Xoflh73J, ss. 4, 6— Criminal Procedure Code 
(Act V oflsmj, s. lt^4^MagiMtrate empowered to 
administer oath when taking statements under s. 164 
of the Criminal Procedure Code.^k Magistrate 
taking statements under s. 164 of the Code of 
Criminal > rocedure is actine in discharge of duties 
imposed on him hy law and is empowered to admi- 
nister an oath under as. 4 and 6 of the Oaths Act. 
An investigation under Chapter XIV of the Code 
of Criminal Procedure is a stage of a judicial 
proceeding and a person making on oath a false 
statement in the course of such investigation commits 
an offence under s. 193 of the Penal Code. Queen* 
Empress V Alagu Kone, J. L. B. 16 Mad. 421, 
followed. SUPPA Tbta» v. Empbsob (1906). 

I. Ii. B. 29 Mad. 89 



88. 198 and 200— False evidence-^ 

Accused penon giving or fabricating false evidence, 
for the purpose of concealing his own guilt.— Eeld, 
that an accused person cannot be charged either 
with giving or fabricating false evidence \*ith the 
sole object o' diverting suspicion from himself and 
concealing his guilt in regard to a crime with 
which he U charged. Ekpbbob v. Ram Kbilawah 
(1906) . . I. L. B. 28 AH, 706 



8. 210. 



See Sanotiov to pbosecttte. 

I. Ii. B. 88 Calc. 198 
— ' 8.21L 

See CoMPLAiKT . I. L. B. 88 Calc. 1 



88. 280, 285 and 24t3-refinition-' 

Queen's coin — Murshidabad rupees— Practice — 
I>utg of subordinate Courts to follow decisions of 



FENAIi CODE (ACT XLV OF 1860>-^ 

continued, 

superior Courts — Maxim - Stare decisis. — M urshid-*- 
abad rupees stand on the same footing as Farrukhabod 
rupees and fall within illustration (e) to ■.- 
280 of the Penal C'ode, these rupees ha\ ing been 
stamped and issued by the authority of the 
Oovemment of India or at least of the Ooveroment 
of the Presidency, and issued as money under 
the authority of l£e Government of India as were 
tarrukhabad rupees. They are therefore '< Queen's 
coin " within the meaning of the section. Emperor 
V. Oopai, Weeklft Notes, 1903, p. 115, followed. 
It i* the duty of every subordinate Court, where it 
finds a decision of the High Court, to which it is 
subordinate, applicable to a case before it, to follow 
such decision >K ithout qaestion. Empebor v, Dbki- 
(1906) . . I. L.B. 28 AU.ea 

8. 278 — Sale of nojious food — De^ 

finition - Sale of grain in bulk in a closed pit. — 
Where, as a matter of trade, the owner of a grain pit 
sold the contents of the pit before it was opened at 
a certain sum per maund whether the grain was 
good or bad, and on the pit being opened it was 
lound that a large proportion of the grain was unfit 
for human consumption, it was held, that the vendor 
could not be con\icted under s. 278 of the 
Penal Code. Empibob v. Saug Bam (1906). 

I. L. B. 28 All. 812. 

88. 288 and ZZl— Definition— 



Causing hurt bv means of a gun — Evidence of 
negligence. — Held, that the causing of hurt by 
negligence in the use of a gun would fall within the- 
purview of s. 887 rather tbm of s. 28 i of the Penal 
Code. But where all the evidence against tbe- 
accused was that he went out shouting in the month of 
J uly when people were likely to be about in i he fields 
and that a single pellet from his gun struck a man^ 
who was sitting in a field, it was held, tiiat this waa- 
not sufllcient evidence of rashness or negligence to 
support a conviction under s. 887 of the Code. 
Ehpebob v. Abdttb s^attab (1906). 

I. L. B. 28 AVL 464^ 

- 8. 292 — Distributing obscene pamphlet^ 



— Veflnitiou'^Intention. — The test of obscenity, 
with reference to a charge of distributing obscene- 
literature, ii whether the tendency of the matter is 
to deprave and corrupt thos whose minds are open 
to such immoral influences and mto whose hands a 
publication of this kind may fall. If a publication' 
is detrimental to public morals and calculated to 
produce a pernicious efTect in depraving and" 
debauching the minds of the persons into whose^ 
hands it may come, it will be an obscene publication, 
which it is the intention of ihe law to suppress* 
Empress v. Ind^^man, I. L. B. 3 All. 837, Queen' 
Empress v. Paeshram J esvant, 1. L. H. 20 Bom. 
1^3, and The Queen v. Hicklin, L. B. 3 Q. B. 300, 
referred to. The question whether a publication 
is or is not obscene is a question of fact If a publi- 
cation is in fact obscene, it is no defence to a charge 
of selling or distributing the same that the intention<- 
of the person so charged was innocent. Beg. v. Oa^ 
thercole,2 Lenin. C. C. 287, and TJ.e King v^ 
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PBNAL CODE (ACfF XLV OF I860)— 

eontimued, 
Dixon, 3 M. and 8. 11, referred to. Empbbob 
«. Uabi SiiroH (1905) . I. Ii. B. 28 AIL 100 

' sa 892, 411 — Criminal Proeedmre 

Code, #. 181 —Jurisdiction —Robbery committed 
•outside British India — Stolen property brought 
into British territory. Two persons, Baldewa, 
who was not a British snbject, and Kadhna, who 
was, were committed to the Coart of Sesbion at 
J han8i> it being alleged against them that they had 
committed a robbery in an adjoining Native State 
and had bron^ht the stolen property into British 
territory. Seed, that though neither oonld be 
tried by the Sesbions Jndge of Jhansi for the robbery 
Baldewa becaose he was not a British subject, and 
Badhoa because the certificate required by s. 188 of 
the Code of Criminal Procedure was wanting, yet 
both might be tried for the oifence of retaining stolen 
property under s. 411 of the Penal Code. Kiny 
Emperor v. John, L L. B. 23 All, 266, distinguished 
^ueen-'Bmpress ▼. Abdul Latib^ /• X* i2. 10 
Bom. 186, folluwed. Bkfbbob v. BiXDBWA (1906). 
I. L. B. ^ AJI. 872 

' 8. Sffl'^Daeoiiy with use of deadly 

weapons — Applicability of section, — Seld, that 
«. 897 of the renal Code applies only to the 
actual person or persons who at the time of com- 
mitting robbery or dacoity may use any deadly 
weapon, or may cause grievous hi^t to^ any 
person, or may attempt to cause death or grievous 
£urt to any person. Queen- Empress r. Senta, 
Weekly ttotes, 1899, p, 186, followed. Queen- 
Empress r, Mahabir Tewari, I, L, B, 21 All, 
M3, referred to. Bmpibob v, Nagbbhwab (1906). 
I.L. B. 28 AIL 404 

, 88. 416, 420. 

See CHBATiNa . I. L. B. 83 Calo. 60 

8. A%'d—Misehief^I>efinition— Fishery 

— Draining off watt r from river to the detriment of 
the fishing tights therein, — 2>, as lessee of Govern- 
ment, held rights of fishery in a particular streteh of 
Tiver C. by diverting the water of that river, con- 
verted the bed of the rivei for a considerable distance 
into dry land, < r land with a \ ery shallow covering 
■of wate* upon it, and by so doing he was enabled to 
destroy ai.d did destroy, tery large quantities of fish, 
%oth mature and immature Held* that when C, 
deliberate! v changed the course and C'>ndition of the 
river in the manner described to the detriment of 
D; he was guilty of the offence of mischief mentioned 
in s. 426 of the renal Code. Bhagiram Dome 
y. Abar Dome, I. L, B, 15 Ca/c. 388, clistinguished. 
BicPBBOB V, Chanda (1905) T. Ii. B. 28 AIL 204 

8. 4B5 —Forgery^ Definition — Fran- 

^ulently. — One Piari, the wife of Amir, left her 
liusbaiid's house. Amir put in a petition at the 
police station asking that a search might be made for 
the missing woman, and he also employed a pleader, 
one Ali Zohad, to assist bim in disco rering the 
whereabouts of Piari. Ali Hasan, the son of Ali 
Zohad, and a clerk employed in the office of the 



PENAIi CODB (ACT XLV OF I860)— 

eondudsd* 

District ^superintendent of Polic *, forged two orders 
purporting to be orders of the District Superin- 
tendent of Police, the ^ first intimating that 
the woman Piari wa<« with one Sibni, the wife 
of. Ghisu weaver, and that the Sub-Inspector 
should be directed to hand her over to the 
petitioner (Amir), and the second directing 
the Sub- Inspector of Kydganj to hand tbe 
woman over to the petitioner. Held, that in fabri- 
cating these two documents, Ali Hasan had acted 
fraudulently and had committed the offence puniihable 
under t. 466 of the Penal Code. QueewEmpress 
V. Soshi Bhushan, I, L, B, IS All. 210. 
QueewEmpress v. Abbas AH, I. L, B, 25 Calc. 
512, and Kotamraju Venhatarayadu v. Emperor, 
I. L' B, 28 Mad, 90, referred to. Empbbob v. Ah 
Habhak (1906) . I.I..JEL28Aa868 

88. 466 and All-^D^uition— Using 



as genuine a forged document — Copie* qfa forged 
original, — Where a person, knowing 6r having 
reason to believe that the entries in certain village 
khasras were forged, took copies of thote khaarat 
and used them a« evidence in his favour in a civil 
suiti it was held, that he might be properly convicted 
of fraudulently or dishonestly using aa genuine t^ 
khasras. which he knew or had reason to be forged, 
and punished under s. 471 read withs. 466 of the 
Peual Code. Empbbob v, Mvlai Sutgh (19o6). 

I.I*.B.28AU.402 

. 88. 478, 480— Offence of using false 



trademark— No acquisition of the trademark in the 
sense used in the English Act necessary under s. #78 
of the Penal Code— Criminal Procedure Code 
(Act V of 1898J, ss. 227, 233, 234— Joinder 
of more than three offences in one trial illegal 
^^TVial not validated by striking out charge to 
cure such defect after case clo»ed, though before 
judgment,-- Jl person selling soap not manufactared 
by Pin a box which bevrs the name of P as a soap 
manufacturer, uses a false trademark and is guiltj 
of an oftence under s. 480 of the Penal Code. It is 
not necessary to constitute an offence under s. 
478 that a trademark in the sense in which the word 
\a used in the English Patents, Designs and Trade- 
marks Acte should have been acquired \ and a mark is 
none the less a false mark because it appeared on the 
box and not on the goods. Under ss. 288> 284 of the 
Code of Criminal Procedure, a person cannot be 
charged with more than three offences at one trial and 
the defect ca&not be cured after the accused had 
pleaded and the case had closed, by amending the 
charges so as to reduce it to three offences, a Ithough 
the words in s. 227 of the Code of Criminal rocedure 
are wide enough to warrant a Court in altering 
a charge by striking out one of the charges at any 
time before judgment, the section does not warrant 
the striking out of a charge for the purpose of 
curing an illegality already committed, and after the 
mischief, which the Legislature intended to g^uard 
against, had been done. Subrahmania Ayyar v. 
King-Emperor, I, L, B. 25 Mad, 61, referred 
to and explained. Maitatala Chbttt v, Empbbob 
(1906) . . I. Ii. B. 28 Mad. 669 
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:PBNALTY. 

See COKTBACT Act. 

10 C. W. N. 640, 1010 

PENDENTE LITE. 

See ADMnriBTBATOE Gbnbbals Act. 
PENSION. 

See Act XXI op 1871, b. 6. 

I. UB. 28 AIL 104 
See Pensions Act (XXIII op 1871). 

PENSIONS ACT (XXIH OF 1871). 

See Dbeehan Agsicxtltobists Rblibf 
Acr (XVII OP 1879). 

B. 4—" Suit "-— Execution proceeding t 

— Payment of annuity charged on Saranjam land^ 
— Liahilityof the eon of the grantor to make the 
payment — Partition of family property — Income 
o/ a Saranjam village — Conciliadon agi cement— 
Dekkhan Agriculturists* HelUf Act (XVII of 
1S79J, s. 44— Decree. A conciliation agreement was 
.filed in Court on the I6tb June 1882, under s. 4i of the 
Dekkhan AgriculturiBts' BeUef Act (XVII of 1879). 
It effected partition of family property between the 
-brothers A and N. Under the agreement A under- 
"took to pay to N fi456-0-6 CTcry year, and for the 
^convenience of the parties this was to oome out of the 
Saranjam lands, which had fallen to the share of A. 
The payment was regularly made during the life-time 
of A, and after his death T, the son of A, continued to 
make the payment till 1899, when he stopped making 
any more payment*. B, the son of N, who had died» 
then filed a <iari(rAa#^ to enforce the payment of i889« 
1900. T objected to this darkhast on two grounds : 
(1) that a certificate under the Pensions Act (XXIII 
of 1^71) was necessary : and (2) that A*b interest hay- 
ing terminated with lus death, the Saranjam must be 
considered as a fresh grant to the son, who was not 
liable to continue the payment. Seld, (1) that a 
•certiilcat e under the Pensions Act (XXIli of 1871) 
was not necessary, for the word ''suit" ins. 4 of 
the Act does not include execution proceedings. Vaji' 
ram v. Ranchordji, I. L* E. J6 Bom. 731, followed 
Eeld, (2) that A was a trustee in respect of the 
B466-0-6 for Narayan, the obligation to pay which 
would attach to the succeeding holders of the Saran- 
jam and it followed that N and his descendants 
would have the right to call upon A and his des- 
cendants to account for their management of the 
Saranjam and pay to them &456-0-6 per annum. A 
consent decree can only be set aside upon the same 
grounds as an agreement can be set abide e.g., fraud 
or mistdke or misrepresentation. Per Hatty, J. — 
** A Court executing a decree cannot question the 
jurisdiction of the Court, which passed it" "The 
present application in no way affects property fj^^. 
iag v^ithin the purview of the Pensions Act, but 
seeks enforcement against the general assets of the 
judgment-debtor, whose liability under the decree 
is not made a charge on the Saranjam or cash allow- 
ance at all.*' That liability appears to have been 
imposed and accepted not as efifectiug any parti- 
tion of the Saranjam property, but for the pur- 



^^^NSIONSACT (XXIII OF 1871)-co»- 

pose of effecting equaUty in the partition of non- 
Saranjam property, the Saranjam property beinj? 
merely mdicated as a fund available to the defendant 
for the purpose of discharging that liability. Tbim- 

BAEBAO V. BalTANIBAO (1905). 

I. Ii. B. 80 Bom. 101 

'— 8. 9— Pension— Definition - Grant of 

Village upon payment of a quit rent— Construction 
of document.— the common ancestor of the parties 
to a suit for partition of immoveable property had 
obtained one of the villages, which were the subject 
of the^suitby grant from the Maharaja Scmdhia 
inlSre. In 1861 this grant had been confirmed by 
the British Government by means of a sanad which 
contamed the following material provisions. There 
was a declaration that the village in question shall 
be continued bv the British Government to the 
grantee and his heirs inclusive of all lands, allowances 
and rights belonging to others, so long as he and his 
heirs shall continue loyal to the British Government 
and shall pay ftSOO to Government as quit 
rent. I he sanad further contained a guarantee 
against any further payment by the holder on 
account of Imperial Land Ee venue beyond the 
amount specified, and a decUration that the village 
and its holder shall be liable for any local taxation, 
which may be imposed in the district generally. 
Meld, that these provisions did not amount to a 
grant of land revenue and the grant did not there- 
fore fall within the j urview of the i-'ensions Act. 
1871. Eavji Narayan Mandlik v. Dadaji Bapuji 
Desai, J. L. E. 1 Bom. 523, referred to. Ganpat 
Kao v. AirAND Rao (1905> I. L. B. 28 AIL 104 

PERMANENT SETTLEMENT. 
See Rbtbkob Salb Law, b. 87. 

10 C. W. N. 603 

PERPETUAL INJUNCTION. 

See CiYiL Pboobdobb Codb, s. 260. 

10 O. W. N. 297 
PERPETUITIES. 

See Jurisdiction. 

I. L. B. 3d Calc. 1065 

PLAINT, AMENDMENT OF. 

See MisJOiNPBB. L L. R. 33 Calc. 367 

PLAINT. 

. Amendment. 

dee CiYii. PaocBDnBB Code, s. 52, 

10 C. W. N. 662, 841 

See Skcbbtabt ov Statb, Liability of. 
LL. B.33Calo.699 
PETITION. 

See Complaint . I. L. B. 33 Calc. 1 
PLAN. 

See BiTiLDiNO . I L. B. 33 Calc. 287 
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PI.BADING. 

See Act IV ot 1882. 

I. Ii. B. 28 AIL 482 

See rBE-BypTiow I. L. B. 28 All. 681 

— Insanity— Undue in fiuenoe. 

Se e Bbitaxi . . 10 C. W. N. 670 

• A I laintiff ought not, by reaaon of Mb hav- 



ing cUimed too n.nch, to be precluded from recover- 
ing a pro I ortionate amount, to wiiich he ia entitled, if 
the I'leadiogs are sufficient to cover such a claim. 
The question as to whether a partial decree ought 
to be made in such a case, is not one of indulgence 
to be granted or refused at the Court's discretion 
AnifAi) Wali Khan 9. Sh«m8i Jahah B^gaic 

(1906) L Ii. B. 28 All. 482 

B.O. Ii.B.d3I.A. 81 
10 C. W. N. 626 

PIiEDOE. 

. See LijaTATiOH . I. Ij. B. 30 Bom. 218 

Suit for moneif lent — Money secured iy 

a pledge Limitation — Three yeart from the time 
of the loan, — A suit for the recovery of money 
secured by a pledge is a suit for money lent. The 
period of limitation is three years from the time the 
loon is made. Tellappa o. Obsatappa (1905). 

I. L. B. 80 Bom. 218 

POLIOS. 

See CoMPLAiiTT . I. Ij. B. 88 Oale. 1 

« See C'BiMiirAL Pboobdubb Codb. 

See Falbb Chabgb. 

I. Ii. B. 83 Calc 80 

FOLIOE DIABIS8. 

See Cbimihal Pboobdubb Codb (Act V 
ov 1898), 88. 162, 172. 

I. L. B. 33 Oalc. 1023 

FOLITIOAL JUBISDIOTION. 
See Pbity Council. 

I. Ij. B. 83 Oale. 219 

FOBT OOMMIB8IONEB8' AOT (BEN- 
OAIj AOT V OP 1870). 

BB. 6, 6, 31, 88, BQ—Land Acquisi- 

Hon Act (X of Ih70j^l'hra9e ' public purpose" 
explained — Si^h vay — Statutof y Boad — Ledica' 
tion— Public user^ Animus deidicandi Pcuer to 
dedicate, whether the Pert Commission ers have 
any. Certain lands acquired in 1*^ 74 for « a public 
purpose '* under the Land Acquisition Act of lb70 in 
conjunction with the Port Commissioners' Act of 
187(s were conveyed to the I'ort Commissioners 
for value in 1876. A road constructed on a portion 
of these lands was need by the general public from 
the date of its completion in 1(^75 till 18*^1 On 
the Port CommisBioners erecting a fencing in 190:^, 
obstructing access from adjoining premises to the 
road, a snit was instituted by the owners of the 



POBT OOMMI8BIOI01B8' AOT (BEN*- 
GAL AOT V OP IhlOy— concluded. 

adjoining premises for the declaration of a private 
right of access to the road as a public highway and 
for incidental relief. Beld, a public right of way 
may be created either by Act of the Legislature or 
by dedication, express or presumed, by the owner of 
the land, to the general public. The acquisition in 
suit did not create any public statutory road. The 
declaration of a 'public purfrse" did not mate 
the road a public road. The " pu» lie purpose " 
was under s. t8 of the Port Commi8t>ioner's Act of 
1870, for the purposes of that Act By the convey- 
ance the land became vested in the Port Commis- 
sioners, in order to constitute a valid dedication to 
the public of a highway b> the owner of the soil,, 
there must be an animus dedicand , of which user 
by the public is evidence* and no more. Poole v. 
I/uskinson, 11 J/, and W. 82', followed. Quare^ 
whether the Port Commissioners had, having regard 
to the terms of their Act, power to dedicate. The 
(''rand Junction Canal Comp'tny v. Petty, 21 Q. 
B, D, 2 3, referred to. Akshot Kitmab ••bosb r. 
C0MXI88IONBB8 of thb Post of Calcutta (1906V 
I. Ii. B. 33 Oalo. 1248 

POSSESSION. 

See Hindu Law . . 10 O. W. N. 1 
See Limitation Act, s. 2. 

10 O. W, N. 108& 
See LiMiTATiOH Aor, Sch. 11, Art. U2. 

10 O. W. N. 83(> 
See Mahombdan Law. 

10 O. W. N. 449, 708 
See Mobtoaob . 10 O. W, N. 7T 

'-^ Breach of the peace-^Chur— Police 

report, contents of —Extraordinary jurisdiction of" 
the Righ Court Criminal Procedure Code (Act 
V ofl898J, s, 145— Charter Act (24 <f- Q5 Viet,, 
c, 104), s, 15, — A reference by the Magiatrate in the 
initiatory order to a police report, which clearly seta 
out the likelihood of a breach of the peace, is a 
sufficient statement of his reasons for being satisfied 
of the existence of a dispute likely te cause such' 
breach of the peace. Khosh Mahomed Sircar t. 
Natir Mahomed, 9 C, W, N, lOfS, followed. The 
police report on which the Magistrate founds tha 
initiatory order should contain a statement of facte 
from which he may be satisfied of the existence of^ 
a likelihood of a breach of the peace. It is eseential 
for the assumption of jurisdiction by a Magistrate 
that he should be satisfied, from a police report or 
other information that there is a likelihood of a 
breach of the peace *. the mere fact that there is a 
dispute concerning land is not sufficient by iteelf to 
give him jurisdiction. Qobind Chunder Moitra v. 
Abdool Sayad, I, L, B, 6 Calc, S35, and Anesh 
Molla V. Fjahuruddin, I. L, B, k8 Calc, 446r 
referred to. The Magistrate should exercise his 
own judgment in arriving at a conclusion as to the 
likelihood of a breach of the peace from the mate- 
rials before him or the circumstences within his 
knowledge, and he ought not to act upon a mer*- 
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TOQSEQ&lON—conelmded. 

expression of opinion by the police not accompanied 
by a statement of facts sufficient to satisfy him 
and to enable him to form his own opinion. But it 
is not necessary that the police report should show 
an actual assembly of men or other specific overt 
acts. Puddomomee Dattee v. Juggoduniba Dattee, 
25 W, R. Cr. 2, and Rajah Run Bahadur v. Ranee 
Tileseuree Koer, 22 W R. Cr. 79, dissented from. 
The High Court should not ordinarily examine 
whether the grounds on which the Magistrate was 
satisfied as to the likelihood of a breach of the peace 
afford a reasonable foundation for his conclusions. 
Dhunput Singh v. Chaterput Singh, I, L, R. 20 
Calc. 513, dissented from. I he " imminence " of a 
breach of the peace, as indicating a higher degree 
of the chance of the eyent happening than is denoted 
by the " likelihood " of it, is not essential for the 
exercise of jurisdiction by the Magistrate. Qohind 
Chunder Moiira v. Ahdool Sailed, J. L. R, 
S Calc, 835 1 Kali Kiehen Tagore v. Anund 
Chunder Rog. I. L. R, 23 Calc 557, and Janu 
Manjhi v. Maniruddin, 8 C. W. N, 590, dis- 
sented from. Uma Churn Santra v. Beni 
Madhub Rog, 7 C. L, R, 352, and Damodur 
Biddgadhur Mohapatro v. Sgamanund Deg, I, Z. 
R, 7 Calc. 3S5, approved of. Under s. 15 of the 
Charter Act the Court will not interfere, unless it 
is satisfied that the party seeking the interference 
has been prejudiced by the proceedings in the Court 
below. Sukh Lai Sheikh v. Tara Chand Ta, 9 C. 
W' N. 2046, followed. Sheikh Munglo v. Darga 
Narain Nag, 25 W. R. Cr. 74, Chunder Madhub 
Ohose V. Juggat Chunder Sen, 4 C, L. R. 483, 
Queen-Emprete v. Oohinda Chundra Dae, I. L. R. 
20 Calc. 520, and Kali Kitten Tagore v. Anund 
Chunder Rog. L L. R, 23 Ca/c. 557, explained. 
Oour Mohun Majee v. Doolluhh Majee, 22 W, R. 
Cr. 81, referred to. Where a party chooses to wait 
and take the chance of a judgment in his favour 
he cannot be heard to complain of an excess of 
jurisdiction and to claim, as a matter of right, that 
the proceedings should be set aside. Martden v. 
Wardle, 3 R and B. 695, followed. Farquharson 
V. Morgan, 1 Q. B. 552, not followed. There is no 
inflexible rule of law that a Magistrate, in deciding 
the question of possession under s. l45 of the Code, 
is concluded by every previous order of a Civil or 
Criminal Court relating to the subject of dispute, 
and the weight to be attached to any such previous 
order depends on the facts and circumstances of the 
particular case, Oobind Chunder Moiira v. 
Abdool Sagad, I. L. R. 6 Calc. 835, Sime v. 
Johurrg Lai, 5 C. W. N. 563^ and Doulat Koeri 
V. Rameewari Koeri, L X. R. 26 Cafe. 652, dis- 
tinguished. Lowten Santal v. Kali Churn Santal, 
8 C, W. N. 719, and Oulnaj Marwari v. Sheikh 
Bhatoo, L L, R. 32 Calc. 796, approved of. 
KULADA KiKKAB BoY v. DaVBSH MiB (1905). 

i.ii.B.ddCaic.d8 

POWEB-OP-ATTOBWEY. 

. : Notary Public— Idenlificaiion —Ad- 

minietralion^Affidavit— Evidence Act fl of 1872), 
99, 85 and ll^—Pre*umption of regularitg 



/ POWEB.OP-ATTOBNE7— coiM^/aiiitfi. 

Rulee and Order* of the Sigh Court of Calcutta-^ 
Rule 748 — Direction of Court in particular case 
to require further evidence of identity. -^On an 
application for grant of letters of admioistration 
with copy of the will annexed to the constituted 
attorney of the sole executor of deceased ; Meld 
that s. 85 of the Evidence Act is mandatory. In 
the case of a document purporting to be a Power-of - 
Attorney and to have been executed before and 
authenticated by a Notary Public, the authentica- 
tion of the Notary is to be treated as the equivalent 
of an affidavit of identity of the executant, and no 
affidavit of identity is necessary. In any particular 
case, if the Court is not satisfied, it may, under Bule 
748 of the Bules and Orders of the High Court of 
Calcutta, require further evidence of the verification 
of the Power-of-Attomey. In thb Qoods 09 
Mylnb (1905) , . I. L. B. 83 Calo. 626 

POWEB OP DISPOSAIi. 

See Stbidhak . I. L. B. 80 Bom. 229 

PBAOTIOB. 

See AuMiNUTBATioy Bond. 

10 O. W. N. 678 
See Abbitbation. I. Ii. B. 83 Calo. 488 
See BuBDBK of Pboof. 

10 O. W. N. 985 
See CiYLL Pboobdubb Coob. 

10 O. W. K*. 609 
I. Ii. B. 80 Bom. 465, 603 
See E7IDBN0B . I. I1.B. 83 Calc. 1845 
See Hindu Law . 19 C. W. N. 95 
See Intbbbst . 10 O. W. N. 884 

See Lettibs Patbnt. 

I. L. B. 80 Bom. 864 
See Limitation Act. 

I. L. B. 80 ^om. 829 
See Beoeiybb . L Ii. B. 80 Bom. 250 
See Skall Caxtsb Coubt Act. 

L Ii. B. 80 Bom. 147 
See Taxation . I. £1. B. 83 Calo. 827 

Suit bg next friend —Luna tic — 

Plaintiff a perton of unsound mind not so found 
—Civil Procedure Code (Act XIF of 1882J, s. 463 
— Not exhaustive "Landlord and tenant — Aban' 
donment — Transfer bg tenant of non-transferable 
holding — Usufructuary mortgage. The provisions 
of s. 468 of the Civil Procedure Code are not exhaus- 
tive, and a lunatic mav sue through a next friend, 
even though not adjudged a lunatic under any law. 
When a tenant of a non-transferable holding 
executes a usufructuary mortgage of it, places the 
mortgagee in possession, abandons the holding and 
leaves the village, the landlord is entitled to treat 
the mortgagee as a trespasser and to ask for his 
ejectment. Per Mookbbjbb, J, I he Code of Civil 
Prooedare is not exbHustive. A Court in which a 
suit has been iustitated by or against a lunatic not bo 
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found has an Inherent power to determine whether 
he is a lunatic and, if he is found to be so to make 
an order for the appointmeot of "a next friend or 
gntrdian ad litem. Basie Lall Datta r. Fidhit- 
MFKi Dabi (1906) . I. L. B. 88 Calo. 1094 

Payment into Court of money due under 



a bond hearing interett — Appropriation of euch 
payments first to eatief action of interest. — It appears 
to be a well settled practice of the Courts to ap- 
propriate payments made upon a bond first to the 
interest due thereon, and thereafter, if any balance 
remain, to the principal. Luchmeswar Singh Baha- 
dur V. 8yed Lutf AH Khan, H B. L. R. JIO, and 
Oooroo Das Dutt v. Ooma Churn Soy, 22 W. B. 
525, referred to. Hahabaja of Bevabbs v. Hab 
KABAm SuroH (1905) . I. Ii. B. 28 AIL 26 

Privy Council — Appeal— Practice- 



Concurrent Judgments on facts — Disagreement on 
subordinate points. — The Judicial Committee does 
not ordinarily entertain an appeal from concurrent 
judgments on a mere question of fact. The mere 
fact that the two Courts do not agiee on all the 
steps which lead to one and the same conclusion, is 
no reason for disregarding the above well-known 
rule. That rule, however, is not an absolute rule, 
it presses upon the appellant with more or less 
weight according to the circumstances of the case, 
and the fact that the Courts have differed on some 
imi ortant, but subordinate questions is a matter to 
be taken into consideration in determining whether 
the evidence before the lower Courts should be re- 
viewed in detail. Chitpai. Bingh v. Bhaibon 
Baksh SnrOH (1905) . 10 C. W. N. 226 

B.O. I. Ii. B. 28 All. 219 

Privy Council— Appeal— Practice-— 

Concurrent findings of fact on questions relating 
to Indian manners and customs — Succession — 
Family cfn/oM.— When the question upon which 
there are concurrent findings of the Lower Courts is 
not only a question of fact, but is one which em- 
braces a greajt number of facta, whose significance is 
best apireCiated by those who are familiar with 
Indian manners and customs, the Judicial Committee 
is specially unwilling to depart from tlie general 
rule, which forbids a fresh examination of facts for 
the purpose of disturbmg such concurrent findings. 
Umrao Begam v. Irshad Husain, L, J2. 21 I, A. 
163, referred to. Kfnwab Sanwal Singh v 
S^ATBCPA K r» WAB (19v 6) . 10 O. W. N. 280 
8.0. Ij. B. 881. A. 68 
I. Ii. B. 28 All. 216 

Affidavit of documents by order of the 

Prothonotary against Advocate General— Power 
of the Court--- Prerogative of the Crown—High 
Court Bule 80a^ Civil Procedure Code, s. 129,— 
The position of the Advocate General m India corres- 
ponds by statutory enactments to the position held 
by the Attorney General in England and there is 
ajnple authorit> fo the view that, generally speaking, 
the Attorney General is not called upon to make dis- 
covery on oath. An order by the Prothonotary 
callmg upon the Advocate General to show cause 
why a suit instituted by him should not be dismissed 



1?BACT1CB— continued. 

for want of prosecution is not one which is within the 

jurisdiction of the Prothonotary to make. Adto- 

CATB GBNEBAL 07 BOICBAY V. AdAMJI (1905). 

I. Ii. B. 80 Bom. 474 

Chamber proceedings— Certifying 

Counsel.— In ceitifying for Counsel in chamber 
matters the Court ought to have regard to the fol- 
lowing circumstances : (1) Whether notice has been 
given by either side of the intention to employ 
Counsel. (2) Whether the matter to be dealt with 
involves the consideration of complicated facts or 
merely of simple facts. (3) Whether there arises 
any substantial question of law, which has to be 
argued and discussed. Per Cubiam : The rule as to 
certifying for Counsel has been mteipreted as meaning 
that Counsel should be certified, unless it is not a fit 
case for Counsel. Zulbeabai v. Ayeshabai (1905). 
I. Ii. B. 8a Bom. 196 

— — Evidence taken in a particular way 

Consent of parties — Jurisdiction of the Court.— Jn 
a suit to recover damages for wrongful diversion by 
the defendants of the course of a brook, the Subordi- 
nate Judge, at the desire of both the parties, proceed- 
ed to the spot of the diversion, made inspection and 
examined witnesses on the spot. The depositions of 
the witnesses were taken down in vernacular by 
a clerk of the Court. On going through the evidence 
the Subordinate Judge dismissed the suit holding'that 
the defendants had not diverted the course of the 
brook and the plaintiff had not suffered any damage. 
The plaintiff appealed and laised a preliminary obiec- 
tion to the procedure of the Subordinate Judge. The 
Jadge in appeal held that the Subordinate Judge'a 
procedure vitiated the decision and reversed the 
decree and remanded the suit for trial on the merits. 
On second a)«peal by the defendants against the 
order of remand — Held, leversing the decree of the 
Judgeandrestoring theappial to the file, that the 
parties, if so minded, may ordinarily agree that evi- 
dence shall be taken in a particular way and it is a 
common experience that parties do agree that evidence 
in one suit shall be treatid as evidence in another. 
'I hat is not a matter which can be said to affect the 
jurisdiction of the Court. It is merely that parties 
allow certain materials to be used as evidence, which 
apart from their consent cannot be so used. Rahata 
r. Dbvappa (1905) . I. Ii. B. 80 Bom. 109 



JEx parte order — False representation — 

Suit for relief inconsistent with order ^^ Set-off 
claimed in written statement — Omission to frame 
issue— Civil Procedure Code (Act XIV of 1882), 

ss. Ill, 146, 561, 566— Company — Liquidation 

Companies Act (VI of 18f2J, ss. 149, 214" Per 
J BKKIN8, C. J. : In the conditions which prevwil 
here, the practice of passing ex parte orders involv- 
ing the person affected in serious liability, is much 
to be deprecated. Ahmbdabad Apvabcb Spinuiho 

AND WeATIKO Co. v. LAK8BMI8HABKEB (1904). 

L Ii. B. 80 Bom. 178 



High Courts Original Side— Suits by 

manager of joint Hindu family having minor co* 
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FRACnCB— co»e/iuM. 

parceners — Minor** names should he added as 
pariies^Will—Construction^Rnle against per* 
petuity^Suceession Act (X of 1865J, s. 101.-- 
Afl a matter of practice guits are not filed 
on the Original Side of the Bombay High Court by 
managers representing their minor co-j arccners, the 
practice is to join all persons interested, but it would 
seem that even if on the face of the plaint there were 
an allegation of a sole pUintifl, that he sued ts 
manager on behalf of a co-parcenary the mhior co- 
parcener would not be bound by the proceedmgs, 
unless by judicial sale under the decree rights hud 
been created in innocent third parties and no pre- 
judice were shown to the absent minors. CI. 18 of 
the will produced in this case was as follows :— *' As to 
my other property which there is, that is the property 
situated on the east side of the house of my step- 
brother, I give the same to my younger son Chiranjiv 
Mahadev for his life. He shall have no authority 
either to mortgage or to sell the said property. He 
shall only receive the income of the said property and 
I give the property after his death to his son or to his 
sons in equal shares should there be any such son or 
sons. Incase he leaves no sons behind him my 
Mukhtyars shall get a son adopted by his wife and 
thus perpetuate his name. And they shall give the 
said property to him on his attaining the age of 21 
years." ir«W, on a construction of the above clause, 
that th^bequest in favour of a son of Mahadev, who 
might be'adopted at any time after Mahadev's death 
by a widow, who might not have been living at the 
testator's decease, was void under s. 101 of the Indian 
Succession Act (X of 1865). Kabhinath Ohiiinajx 
r. Chimkaji Sadashiv (1906). _ ^^ ^ 

I. Ii. B. 80 Bom, 477 

PRECATORY TRUST. 

See Dbbtttteb. 

PRE-EMPTION. 

See Act VII op 1870, ss. 7 and 12. 

I. L. R. 28 All. 4U 

See Limitatiow Act (XV of 1877), Son. 

II, ABTS. 10 AKD 120. 

I. L. R. 28 All. 424 

See Mahoxbdak Law. 

L Ii. R. 28 AIL 24 

• Evidence of custom - Custom need not 

be immemorial. — In order that a custom of pre- 
emption may be held to be established it is not necessary 
to show that the custom is immemorial, in the sense 
of the English common law. Hence, where in a 
village, which came into existence after 1816 there 
wasfound in 1869 evidence of a custom of pre-emp- 
tion amongst the co- sharers, and further evidence of 
such a custom in 1886, it was held, that the custom 
was sufficiently established for the Courts to give 
effect to it. Kuar Sen v. Mamman, J. X. B. 17 
All. 87, aokul Dichhit V. Maheshri Dichhit, 
Weehlif Notes, 1905, p. 266, and Mohidin v. Shiv 
lingappa, J. L, R, 23 Bom, 666, followed. Lbkh- 
BAJ Bhabtbi v. Akbudh Txwabi (1906). 

I. UB. 28 AIL 484 



PBEEHPTION*' continued. 

— Local custom ^Finding by lower Court 



regarding existence of alleged custom — Second 
appeal. — Where on a question as to the existence or 
non-existence of a particular custom the lower Appellate 
Court has acted upon ille^l evidence or on evidence, 
which is legally insufficient to establish an alleged 
custom, the question is one of law ; or if it appears 
that the lower Appellate Court has clearly from its 
judgpnent disreg^urded legal evidence, the Court can 
interfere ; but the High Court in second appeal is not 
bound notwithstanding that the lower Appellate Court 
has heard and weighed the :legal evidence offered on 
both sides, to examine and consider the evidence in 
all cases when the existence or non-existence of an 
alleged custom is the sole question at issue. Kakarla 
Abbaga v. Baja Venkata Papagga Bao, I. L, B. 
29 Mad. 24, Chakauri Devi v. Sundari Devi, 
Weekly Notes, 1906, p. 144, referred to. Hashim 
Au V. Abdul Bahman (1906). 

I. Ii. B. 28 AIL 698 

Mahomedan Law-^Shcfi-i'hhalU — 



Easement — Owner of dominant tenement. — ^Under 
the Mahomedan law of pre-emption the owner of 
the dominant tenement has in respect of a sale of the 
servient tenement a right of pre-emption as a shcfi-i* 
khalit, which is preferable to the right of one, who 
is merely a neighbour as regards the property sold. 
Shaikh Karim Buksh v. Kamr-ud-din, All. H. C . 
1874, p. 377, and Chand Khan f.Niamat Khan, 
3 B. L. B. A. C.296, referred to. Eabdc v. Pbito 
Lal Bobb (1905) I. Ii. R. 28 AIL 127 

. How far Mahomedan Law ef pre^emp* 

tion applicable amongst Hindus — Statement of claim 
— Meaning and not form of statement to be eonsi' 
dered. — Held, that *' in the absence of allegation or 
proof as to any custom different from, or not co-ex- 
tensive with the Mahomedan law of pre-emption, 
that law idust be applied" between Hindus. Jagdam 
Sahai v. Mahabir Prasad, L L. B. 28 All. 60, 
Chowdhree Birj Lal v. Baja Goor Sahai, N'W, 
P. H. C. Bep. F. B. 1866-67, Vol. I, p. 128, 
and Ja» Kuar v. Heera Lal, All. H. C. 1875, 
p. 1, referred to. Further, where the words used 
were « I haTe a chum for pre-emption on this house. 
If any one else purchases it, I shall be put to incon- 
venience. Go at this verj moment and take the 
money from Shoshi Bhusan Sircar and tell Ram 
Charan and Chakauri Devi to return the house by 
taking the money.'' Held, that this was sufficient 
claim ; the concluding portion evincing a desire on the 
part of the plaintiff to avail herself of her right If 
she had merely stated that she had a claim that 
would not have been sufficient. Cbakaitbi Diti v. 
SuNDABi Dbyi (1905) . I. Ii. R. 28 AIL 680 



Mahomedan Law — Talab-i-mawasibat — 

Power of general attorney to make the talab-i-. 
mawasibat — Pleadings — Practice. ^'VfhBt e the plain- 
tiff in a pre-emption suit alleged that the first demand 
or talah-i-mawasibat was made for him by hia 
general attorney and the defendant did not deny 
that tibe person in question was the general attorney 
of the plaintiff, but in fact no mokhtarnama or copy 

l2 
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FBE-EHPTION— « ofi/»ii««i. 

of it was filed, the original, being filed in another 
appeal then pending before the lower Appellate Conrt. 
Eeld that, looking to the plead ings, the lower Ap- 
pellate Conrt. if it had any doubt on the point, shoald 
either have examined the other rerord or at least have 
given the plaintiff an opportunity of filing the 
muJcMamama or a copy . Seld^ further, that the fi rgt 
demand or tcUab-i'mainatihcU can be made by a 
general attorney. Abadi Begam v. Jnam Begam^ 
J, L. R. 1 AIL 621, and ffari Bar Dai v. Sheo 
Prasad, I. L. R. 7 All, 41, followed. Mutammat 
Ojheeoonitga Regam v. Sheikh Rustam AU, W, R, 
1864, p. 219, referred to. Mfhva Ehak «. Chhbda 
Singh (1906) . . I. Ii. B. 28 AIL 691 

OfM total price for ten villages—Ten 

separate conteyances having a separate price for 
each village^ Annual profits-- Government revenue 
— Amount to he paid on pre-emption,— Vf here A 
agreed to buy from B ten villages for one total price, 
but by subsequent agreement between A and B ten 
separate conveyances were executed showing ten 
separate prices, — Held^ in a suit for pre-emption that 
if it was proved that the consideration mentioned in 
the sale deeds had been paid and received the Court 
should not look further and ascertain the value of the 
property in suit by a consideration of the annual 
profits or of the amount of GK)vemment revenue. 
0*CoKOB V. GnuLAH Haidar (1906). 

I. Ii. B. 28 AU. 617 

1 — Two successive purchases hg same vender 

*-^Claim to be a co -sharer at date of suit on first 
purchase in virtue of the second purchase. -- Where 
in a suit for pre-emption, it appeared that the vendee 
had. prior to the date of the suit, made a second 
purchase in regard to which no suit had been filed 
pi ior to the date of the institution of the suit in regard 
to the first purchase, but limitation had not expired 
in regard to the second purchase,— JSTeW, that the 
vendee could not be considered by virtue of his second 
purchase to have been a co-sharer at the date of the 
institution of the suit on the first purchase. Bhag- 
wan Das v. Mohan Lai, J. L. R. 25 All. 421 
distinguished. Kaleshab Kai ©. Nabiban Bibi 
(1906) . . . I.II.B.28A11.642 



- — Decree in pre-emption suit— Payment 

into Court — Costs— Set-off.— A judgment, dated the 
24th September, 1904. in favour of the pre-emptors 
under a foreclosure decree directed payment within 
two months of 82,100, together with the costs, if 
any, incurred by the purchaser in obtaining the order 
absolute. The corresponding derree contained the 
words,*' together with the costs of the purchaser in the 
foreclosure case, if any." The decree also awarded the 
plaintiffs a sum of HU 7-4-0 as costs. The fi2,100 
was paid within the time fixed. On the 24th February 
1906, the judgment-debtors claimed that they were 
entitled to be restored to possession and that the suit 
must be deemed to have been dismissed, inasmuch as 
the costs, amounting to «26-12-0, of the pro- 
ceedings relative to the order absolute had not been 
deposited. Seld, following Ishri v. Qopal Saran, 
I. X» 5. 6^//. 35i. that the R117-4.0 could be 
eetofl against the fi25-12-0; that the B2,100 



PBE-EMPTION— co«^tN«tf<;. 

deposited was therefore in excess of the actual sum 
payable under the decree} and that the judgment- 
debtors' cUim failed. Oaggar Nath Pande v. Joku 
Tewari, L X. R. 18 All. 22?, referred to. Pak- 
iiAWAHD Baot v. GoBARDnAif Sahai 0906). 

I. U B. 28 AIL 676 

Wajih-ul-arg — Construction of docu' 

ment-^ Jfahomedan Law— " IntigaV -Where in 
a w^jib-ularz it . was recorded merely that '< the 
custom of pre-emption prevails," it was held that in 
the absence of any special custom different from or 
not co-extensive with the Mahomedan hiw of pre- 
emption, the Mahomedan law must be applied. 
Ram Prasad v. Abdul Karim, L L. R. 9 All. 613, 
followed. The term •• intiqal " occurring in the 
pre-emptive cUuse of a wajib-ul-arz covers all kinds 
of transfers, mortgages as well as sales. Jagdaic 
Sabai v. Mahabib Pbabad (1906). 

I. Is. B. 28 AIL 60 

Wajih-ul-arM— Owner of isolated plots 

in a village.— Beld, that the owner of isolated plots 
of land in a village is a co-sharer in the village and 
may as such possess rights of pre-emption, although 
he does not own a share in the zamindari of the 
vilkge and his name is not recorded in the Ichewat. 
Safdar AH v. Dost Muhammad, I. L. R. 12 All. 
426, and Dahhni Din v. Rahim-un-nissa, J. X. R. 16 
All. 412, followed. An Husatn Khan v. Tasadduq 
HusAiH Khan (1906) . I. L. B. 28 AiL 124 

-^ Wajib-ul-arz — Construction of docu- 



ment.— The pre-emptive clause of a wajib-ul-arz was 
drawn up in the following terms : — •' In case of great 
necessity each co-sharer is entitled to transfer hia 
property as recorded in the khewat, and the near co- 
sharers and the pattidars can claim a pre-emptive 
right ; but out of them the one, who is nearer, will 
have a prior right to do so." Held, that the right of 
pre-emption only arose onji sale to a stranger. If 
the sale was to a co-sharer, no right of suit accrued 
to a nearer co-sharer. Jai Dat v. Baic Badal 
(1905) I. L. B, 28 AIL 168 

Wajib-ul-art—Sale of land by Qov 

emment. — When Government has acquired land per- 
manently it does not become a co-sharer in the village, 
to which the land originally appertained, and on a 
sale thereof the provisions contained in the village 
wajib-ul-arz. which deal with sales by co sharers in 
the village, are not applicable. Gaya Singh v 
Ram Singh (1906) . I. Ii. B. 28 AIL 286 

Wajib-ul-arz— Pre-emptor accepting a 

lease of property in suit f^om the vendee.— Where 
in a suit for pre-emption based upon a custom 
declared in the wajib-ul-arz it was found that the 
pre emptor had, with knowledge of his right as pre- 
emptor, accepted a lease of the land claimed from the 
vendee, it was held that this amounted to such an 
acquiescence in the sale as would bar the plaintiff e 
right of suit EiBHAN Lax. v. Ishbi (1906). 

L L. B« 28 AIL 287 

Wajib'ul-arz— Co-sharer-^Owner of 

plot ofgrovM land.^-^]Ield, that a person who buyi a 
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plot of grove land in a village does not thereby 
become a co-sharer in the village so as to entitle him 
to enforce a right of pre-emption nnder a wajib-nl< 
arz, which confers such right npon co-sharers. 
D^khni JHn v. Eahxnmnnissa, I, L, R. 16 AIL 412, 
and AH ffusain Khan v. Tatadduq Susain Khan, 
supra p. 124, referred to. Huhahkad Ali v. 
HuKAX KuirwAB (1905) . L Ij. B. 28 AIL 246 

Wajib*ul-arg^» Construction of docu* 



tneni — Partition of village into separate mahals. — 
In a village which consisted of two pattis or mahals 
the wajib-nl-arz recorded a custom of pre emption to 
the effect that in the case of a sale or mortgage by a 
shareholder a claim for pre emption might be bronght 
by (1) own brothers and nephews, {2) consins who are 
co-shurers, (3) co sharers in the patti, and (4) share- 
holders in the village (hissadaran deh). The village 
was subsequently divided into more mahals : bnt no 
new wajib-ul-arz was framed, — Held, that a co-sharer 
in the village had a right of pre-emption as against a 
stranger, even though he di4 not own a share in the 
mahal, in which the property sold was situate. 
Dalffanjan Singh v. Kalka Singh^ I, L. R» 22 AIL 
1, referred to. Janki v. Rah Pabtab Singh, (1905). 
I. Ii. B. 28 AIL 289 

- Wajib-ul-arz — Construction of document 



— " Qimat,*' — Held, that the word * qimat ' as used 
in the pre-emptive clause of a wajih-ul-ars is wide 
enough to include the consideration given for •» 
usufructuary mortgage with possession as well as for 
a sale. Hulas Kai v. Bam Pa as ad (1906). 

I. Lu B. 28 AIL 464 

Wajih'ul'arz "Construction of docu» 



ment- Custom or contract. — In a suit for pre- 
emption two wajib'ul-art were relied upon. The 
earlier wajib^ul-arz of the year 1861 provided that 
'< if a sharer desires to tranjfer his share, the first 
right of pre-emption is possessed bv his near brother, 
next by the sharers in the patti and next by the 
sharers in other pattis, and when all these have 
declined to take a transfer the sharer may sell to any 
one he likes." The later wajib-ul-arz of the year 
1884 under the head, *' custom as to pre-emption" 
provided that *' no such case has as yet occurred : but 
we acknowledge the right of pre-emption." Held, 
that the wajib-uUarz of 1864 was evidence of the 
existence of a right existing by custom and the 
provision in the latter was a recognition by the 
parties of the custom prevailing under the earlier 
icajib-ul-arz. Ram Din v. Fokhar Singh, I. L. R. 
27 AIL 553, followed. Dadlat v. Hathuba (19o6). 
I. Ii. B. 28 AIL 456 

Wajib'ul-arz — Construction of docu' 



ment^-Retention of same wajib-ul'arz after 
division of village into mahals — Hissadaran deh 
and hissadaran patti on the same footing. — 
Where a village was divided into three mahals and 
the new wajib-ul-arz, which was prepared for one of 
them A. M. was copied verbatim from the wajib- 
ol-arz of the village before division and clearly put 
hissadaran deh and hissadaran patti on the same 
footing,— JGrs/<f> that a co-sharer in the mahal A, M* 



TTm^TlNrPTlON^eonoUded, 

had no right of pre-emption in regard to property 
sold m A. M, M against a co-sharer who, ihough he 
had no share in the mahal A, M., was a co-sharer in 
one of the other mahals. Dalganjan Singh v. Kalku 
Singh, I. L, R, 22 AIL 1, distinguished. Sabdab 
SiKOH V, IJAZ HusAiir Khan (1906). 

1 Ii. B. 28 AU. 614 
— Wajib'uUarz — Inference from entry in 



previous wajib-ul'arz - Mahomeddn Law. — A 
village wajib-ul-arz, prepared in the year 1888, 
contained only the following entry with reference to 
pre-emption: — *< Custom of pre-emption: — No pre- 
emption suit has been instituted, but the custom of 
pre-emption is accepted. " But the wajib-ul-arz of the 
same village, prepared in 1864^ was more explicit It 
ran as follows :—•« Mention of the right of pre- 
emption : — When it is desired to transfer a share, the 
heirs and near brethren have the right first. On 
their refusal to take, the transferor is competent to 
sell, mortgage or assign to anyone he likes.'*— J^eW, 
that in the wajib-ul-arz of 1883 the villagers intend- 
ed to reproduce - and understood they were in fact 
reproducing ~the custom of pre-emption that pre* 
vailed in 1864 : that therefore the provisions of the 
Mahomi'dan law were not applicable. Pokhab 
SlXaH V. HUSAIN Kl£AN (1906). 

1. 1.. B. 28 AIL 679 

8. 266 (k)— ^xtfcM/tow of decree^ 

Attachment-^Contingent right — Right of pre^ 
emptor under a conditional decree for prC'emption, 
— tieldf that the interest in the pre-empted property 
of a successful pre-emptor, who has not yet paid the 
pre-emptive price fixed by his decree is an interest the 
attachment of which is prohibited by s. 26(5 {k) of 
the Code of Civil Procedure. Oobakh Sikoh v. Sidk 
GoPAL(1906) . . . I. Ii«B28 A1L883 



PBBJUDIOE. 

See BiOTiNO 



I. Ii. B. 83 Gala 295 



PBEBOQATIVE OP THE OBOWIT. 

See Adtooatb Genbbal. 

I. Ii. B. 80 Bom. 474 

See Civil Pboobdttbb Code. 
FBEBOBIPTION. 



.Right to cornice acquired bg, after 12 

years' enjoy wsent. — Where a man erects a building 
overhanging the land of another, he commits a tres- 
pass for which an action will lie against him and 
he will by prescription acquire a right to the 
space occupied by such projection and the right to 
maintain it in its position. A cornice overhanging 
a neighbour's land cannot be removed by such neigh- 
bour, if it has been in existence for more than 12 
years. Mohonlal Jechand v. Amrahlal Bechardas, 
/. L. R. 3 Bom. 174, referred to and followed. 

BATHINATBLU MT7DALIAB V, KOLANDAYBLU PiLLAX 

(1906) . • « . I.Ii.B.29MacL6U 
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FBESIDENC? MAGISTBATE. 

See CBiinsAL PsocBDirBB Ck>i>B (Act V 
ov 1898), 88. 208> 437, 439. 

I. li. R. 88 Calo. 1282 



PBE88 AND BEQISTBATION 
BOOKS ACT (XXV OF 1867), 8. 18. 



OF 



See CoPTBiOHT Act (XX o» 1847). 

L Ii. B. 88 Calo. 671 



PBESUMPTION. 

See Bbvgal Tbnakcy Aot, 8. 106. 

10 C. W, N. 908 

See Lbttbbs of Adh tBUTBATioir. 

10 C. W. N. 482 

See Rbybvub Salb Law. s. 37. 

10 C. W. N. 508 

FBSSUMPTION OF DBATH. 



JEvidence Act (1 of 1872), w. 107, 108— 



J)isappearance of heir im distribution of estate of 
Mahomedan - Claim by son of missing man to share 
in estate of grandfather— Onus of proof— Matter 
of distribution of shares in estate referred bg 
heirs to arbitration — I^ffect of arbitrator s award — 
Mahomedan law. — The appelisnt through his father, 
one of the children of a Mahomedan, claimed a 
•hare in the property of his g^ndf ather, who died 
in 1884. It appeared that the father disappeared in 
1870 and had not since heen heard of. Held, that 
the onus was on the appellant to prove that his father 
•oryiTed the grandfatiier, failing which proof the 
share he claimed wonld go to the brotiier and 
sisters of the missing man as preferable heirs to the 
appellant The grandfather's will being disputed, 
the distribution of his estate was referred to an 
arbitrator, who by his award made in 1888 reserved 
a share for the father of the appellant and his chil- 
dren. Held, that there was nothing in that fact or 
in the award which coul& be constroed as evidence 
that the appellant's father was alive when the award 
was made ; nor could it be regarded as an admission 
on the part of the other heirs, nor as a finding by tiie 
arbitrator that he was then alive, the reservation 
of a share for a missing man being only in accordance 
with Mahomedan law. Moolla Cabsik v. Moolla 
Abdul Rahim (1905) . L Ii. B. 88 Calo. 178 

FBB7IOU8 COmriOTION. 

See CBivnrAL Pbooboubb Ck>DB. 

I. Ii. B. 28 AH. 818 

PBINCIPAL AKD AGENT. 

See CoNiBAOT . L Xi. B. 80 Bom. 1 

Implied authority -- Authority of agent 
to borrow— Liabilitg of principal — Contract Act 
(JX of 1872), ss. 187, 188.— The general provisions 
of is. 187 and 188 of the Contract Act would 
BO doubt authorize an agent to borrow money, if 



FBINCIPAIi AND AQtE:Sni— concluded. 
necessary, but such provisions are subject to modi- 
fications in particular cases^ ^eciallv where tlie 
transactions do not prove anything in ravour of an 
implied authority to borrow. Fsbovboh v. Ux 
Chavd Hoid (1905) . I. Ii. B. 88 Calo. 843 

PBINCIPAL, LIABHiITT OF. 

See Pbikoipal avb Agbitt. 

LIi.B.88Calo. 84 



PBIOBITY. 



See MoBTQAaB 



I. Ii. B.88 Calo. 41 
IOC. W.N. 278, 1010 



PBIVATB BALE. 

See GiTiL Pboobdttbb Codb. 

I. Xi. B. 80 Bom. 676 

i9e«PBA0TicB • I. Xi. B. 80 Bom. 100 
PBIVY COUNCHi. 

See CiTIL PBO0BDT7BB Ck>DB. 

L Ii. B. 28 AIL 887 

^ 10 C. W. N. 646, 684 

See HiKDU Law • . 10 C. W. N. 96 

See Pbactiob 10 C. W. N. 226, 280 
I.Ii.B.2i AU.216, 218 



-Appeal ^Agency Courts inKathiawar 



— Governor of Bombay in Council — Relation of 
Kathiawar to the British Crown and nature of 
extent of control exercised over it — Suits, Civil 
and Political — Political Jurisdiction —Order of 
a King^s Court injuriously affecting person not a 
British subject — King in Council, right of redress 
by. — The Province of Kathiawar is not wholly 
British Indian territory. The relation of the Katlu- 
awar States to tiie British Crown was that the Chiefs 
paid a forced tribute, but were otherwise indepen- 
dent. Political control was largely exercised over 
them, but the intervention was only with the object 
of maintaining peace, good order, and security : 
there was no assertion of territorial sovereignty ; and 
no leg^lative power over the province was claimed . 
The nature and extent of the control exercised by 
the British Indian authorities over the administra* 
tion of justice in Kathiawar were that all arrange- 
ments were carried out, not by legislative action, 
but by orders or resolutions of the Executive Gbvem* 
ment. In cases within the jurisdiction of the Chiefe, 
there was no judicial appeal to the British authorities. 
The Agency Courts dealt with the classes of eases 
withdniwn from the jurisdiction of the Chiefs, the 
functions of the rolitioftl Agent being not so much 
judicial as << diplomatic and controlling." Appeals 
from the Agency Courts lay, not to the High 
Court, but to the Qovemor of Bombay in Council, 
and tiience to the Secretary of State for India, 
the whole system showing that the intention of 
Qovemment was, and always had been, that the 
jurisdiction exercised in connexion with Kathiawar 
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PKIVr COUNCIL -eoi^Unued. 

should be political and not judicial in ita character 
Two suits were instituted in, and determine by the 
Agency Courts in Kathiawar and by the (governor 
of Bombay in Council ; one, to enforce a mortgage, 
was classed as a " Civil " case, and the other, to 
redeem a mortgage, was merely on account of the 
rank of the ^irties classed as <* political.*' Seld, 
that there was, for the purposes of these appeals, 
no substantial distinction between them, and that 
the relation of the Kathiawar States to the British 
Crown and the nature and extent of the control 
over them being as above, no appeal lay from the 
orders made in such suits to the King in Council. 
Setnble.-lt a Court administering justice on the 
King's behalf makes an order, judicial in its nature, 
by which some one is unjustly and injuriously 
affected, the person aggrieved is not precluded from 
applying to the King in Council to redress his 
wrong, merely by the fact that he is not the King's 
•ubjeot Hbhchakd Deychind r. Azav Sakab- 
LAL Chhotaklal (19v 5) L Ii. B. 88 Calc. 218 
B.0.10 C. W.N. 861 
Ii. B. 88 L A. 1 

. Special leave to appeal "Suit for 

damaffee for more than R 10,000 die missed on 
appeal — ifo assessment of amount of damages hy 
first Court— Civil Procedure Code (Act XIV of 
1882J, s. 596 -Refusal of leave to appeal by High 
Court — Value of subject-matter in dispute.—The 
Judicial Committee granted special leave to appeal 
in a case in which the petitioner had sued for 
B80,000, but hb suit had been dismissed without any 
assessment of the amount of damages recoverable, 
And the High Court had, under s. 596 of the Civil 
Procedure Code, refused leave to appeal to the Privy 
Council on the ground that the petitioner had not 
shown that the case was necessarily of the proper 
appealable value. Ikbauul Huq v, Wilkib (1906) 
I. I.. B. 88 Calc. 893 
8.C. Ii. B. 88 I. A. 106 
11 C. W. N. 946 

Appeal to Privy Council ^ Stay of 



PBIVY OOVJSCHi-ooncluded. 

—Privy Council — Concurrent decisions on 

fad — Disagreement of lower Courts as to circum* 
stances leading up to conclusions —Appellate Court 
not affirming decision of first Court on all issues in 
the case. — Where both Courts below had come to the 
same conclusion on the two main questions of fact 
in the case, which were suflScient to dispose of it, 
but had not agreed on all the circumstances which 
led up to such conclusion, and the Appellate Court 
had either differed from the first Court on other 
questions or had not decided them, the Judicial / 
Committee, referring to the case of Umrao Begum v. 
Irsad Husain, L. R. 21 /. A. 163, 166, 
I. L. R. 21 Calc. 997, declined to depart from 
the general rule as to concurrent findings of fact 
by the lower Courts. Sakwal Sinoh ©. Satbupa 
KxwwAB (1905) . . . I. L B. 28 AIL 815 
B.C. 10 C. W. N. 280 
L.B.83L A.68 

- Privy Council — Concurrent decisions on 



proceedings pending appeal — Application to be 
made to the Court in India in the first instance — 
Conditional order for stay— Costs. — Application 
for stay of proceedings pending an appeal to the 
Judicial Committee ought always to be made, in the 
first instance, at any rate, to the Court in India, 
which has ample power to deal with the matter ac- 
coidingto the circumstances of the particular case, 
and Las knowledge of details, which the Judicial 
Committee cannot possess on an interlocntorv ap* 
plication. Application was gi-anted in the special 
circumstances of this case, on the appellant giving 
an undertaking for ex^'Cditing the hearing of the 
appeal , and leave was g^ven to the respondent to 
apply to the Court in India for the appointment of 
a Receiver or for payment by the appellant of a 
reasonable amount in Court or any other lelief as 
he may be advised. >ppelhint to pay the costs 
of the application in any event Vabudbya Mods- 
UBB V. Sadaqopa Modkiibb (1906). 

10 C. W. N. 945 



fact — Disagreement of lower Courts as to circum- 
stances leading up to conclusions — Appellate Court 
not affirming decision of first Court on all issues 
in the case. — Where there are concurrent conclusions 
by both the lower Courts on questions of fact sufficient 
for the disposal of the case, the mere fact that the 
two Courts do not agree on all the steps which lead 
to one and the same conclusion is no reason for 
disregarding the rule as to concurrent findings of 
fact But the fact that the Courts have differed 
on some important, though subordinate, questions is a 
matter to be taken into consideration in deter- 
mining whether the evidence before the lower Courts 
should be reviewed in detail. Chitpal Sikgh v. 
Bhaibon Bakhsh Singh (i906) 

I. L. B. 28 AIL 219 
B.C. 10 C. W. N. 225 

. Execution of decree ^Privy Council 

— Restoration of property alienated pending 
appeil to the Privy Council— Procedure. -^Pesid' 
ing an appeal to Ub Majesty in Council, certain 
property forming part of the subject-m«tter of 
the suit in which such appeal had been preferred 
was sold by auction in execution of a money decree 
against the plaintiff, who held the decree of the High 
Court under appeal. The defendant's appeal to the 
Privy Council was decreed. Held, that the succetse- 
f ul appellant was entitled to recover the property 
sold as above mentioned by means of an application 
under s. 244 read with s. 610 of the Code of Civil 
Procedure, and this right was not affected bv the 
fact that the auction purchasers were not parties to 
the decree of the Privy Council. Gulzari Lai v. 
Madho Ram, I. L, R. 26 All, 447, followed. Bhag- 
wati Prasad v. Jamna Prasad, I. L, R. 19 JdU 
136, and Sadtq Husain Y. Lola Prasad^ I. L. R. 
20 A^l. 139, distinguished. Qarvhdbuj Pbasad 
Singh v. Bauu Mal (1906). 

I. Ii. B. 28 All. 887 

PBOBATE. 

Effect of probate ^Will^ Will of 

Mdhomedan lady^^Probate and Administration 
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TB,OBAl*E^^ontinMd. 

Act (V of ISSlJ—'Exeomtor of Mahomedan will" 
Will of Mdhomedan lady eonfirminff release off 
tained from her hy undue influence — Suit hy heirs 
to set aside release — Release — Bes judicata— Civil 
Procedure Code (Act XIV of 1682J, s, IS— 
JEstoppel'-Act V of 1881, ss. 4, 69 and SS.-lTie 
Sapreme Courts in India never applied the English 
rales as to the necessity for prolMite to Hindu op 
Mahomedan wills, nor did they attribute to such 
probates, when granted, the English doctrines as 
to the operation of probate. Under that system a 
Hindu or Mahomedan executor took no ^tle to 
iroperty merely as such by virtue of the probate, 
^n the case of Mahomedan executors such a title 
was created for the first time by the Probate and 
Administration Act (V of 1881). Since by Mahome- 
dan law a testator has power only to dispose of one- 
third of his property^ an executor of a Mabon»edan 
will, who had obtained probate under Act V of 
1881, is a bare trustee for the heirs as to two- 
thirds of the estate, when realized, and an active 
trustee as to one-thiid for the purposes of the will ; 
and of these trusts one ia created by the Act and 
the Probate irrespective of the wiU, and the other 
by the will established by the probate. The effect 
of probate of a Mahomedan will granted under 
i^t Act is limited to the effect given to it by the 
terms of the Act itself. These terms (contained 
in s. 6^, and s. 4 supplemented by s 88) cannot 
be applied so as to give the probate tiie effect 
of an estoppel as to the will and its contents. The 
will of a Mahomedan lady, widow of the late King of 
Oudh, confirmed a release, which she had executed 
in favour of the principal defendant, who had been 
for some years in her household as her confidential 
agent and manager of her aflkirs, by which ibe 
declared that certain property he had obtained from 
her was a free and absolute gift and that neither 
she nor her heirs had any claim or demand on him 
in respect of it. Probate of the will was granted to 
the Administrator-General, the executor appointed 
by it, the grant being opposed by her heirs the 
plaintiffs, who pending the probate proceedings 
instituted a suit, in which they claimed to set aside 
the release and prayed for an account and for two- 
thirds of the property of the testatrix. Beld, revers- 
ing the decision of the High Court, that the ^rant of 
probate did not, under the provisions of the Probate 
and Administration Act, create any such estoppel as 
to prevent the plaintiffs from denying the validity 
of the confirmation of the release to the defendant 
contained in the will. It was also contended that 
an estoppel arose from the decision in the proceedings 
for probate, which constituted a res judicata under 
s. 18 of the Civil Procedure Code (Act XIV of 1882), 
but the probate proceedings were not in evidence, 
and their Lordships held that in their absence there 
was no sufficient evidence to support the estoppel. 

KUBBUTULAIN BaBADTTB t>. NFZBAT-TTD-rovrLA. 

Abbas Hosseib Khan (1905). 

I. L. B. 88 Calo. 116 

Letters of administration — Revoca* 



Hon of grant of probate or Utters of administra- 
iion—Just cause — Grant obtained fraudulently"^ 



TROBATB—eoneluded, 

JProbate and Adrnxnistration Act fV of 1881), 9^ 
BO^Mes judicata — Parties ^ Same parttes or their^ 
representatives — Becfse against Sindm widou>~^ 
Reversioners — JPraikl.— After the grant of prolKUe 
or letters of administration with the will attached has- 
been made the only procedure provided by the law 
for the revocation of such a grant is that laid down 
in s. 50 of the Probate and Administration Act. 
Where the petitioner applied for the revocatbn of 
a grant of letters of administration with the will 
annexed on the gronnd of fraud, the fraud originally 
alleged being collusion between the parties to the- 
proceedings, in which the grant was made Held* 
that having failed to make out the case of fraud she- 
was not entitled to go into the question whether the 
will >%BS a forgery, and that her application for 
revocation was rightly dismissed. A decision dis- 
missing an application made by the widow and 
heiress of the deceased testator for revocation of 
letters of administration with the will annexed, which, 
had been granted to his mother, is binding on the- 
daughter, who would, if the will were set aside, be 
the next heir, unless the latter can make out that 
there was collujBion between the mother and the 
widow of the testator. DuBaAGATi Dbbi «. Sauba- 
biniDbbi (1906) . I. li. B. 88 Calo. 1001 

8. o. 10 C. W. N. 96& 

FBOBATE AISTD ADMINISTBATIOir 
ACT (V OP 1881). 

f 88. 8. 7 — Executor hy implicaiiow 

"•Bequest to an idol —Right of shebaii to take 
out probate. — Where a testator had bequeathed 
the bulk of his estate for the sheba of a thakur and 
made certain other dispositions in regard to the rest 
of the property. Held, on the cons^ction of the 
Will, that his wife, whom he had appointed shebait» 
having been confided with the execution of the Will^ 
was executor by implication, and as such entitled to 
take out probate of the will. Brojo Ckunder 
Ooswami v. Raf Kumar Roy, 6 C. W, N. 310, 
referred to. Kbifakoybb Dassi v, Mohih Chandba 
DuTT(1906) . . 10C.W.N.28S^ 

8. 46. 

See Lettebb of Admiitistbation. 

10aW.N.48S: 

' 8. 60 — Revocation of probate or 

letters of administration^Jssues in such pro» 
ceeding — Practice — Just cause-^Hindu widow, 
order against, binds reversioner. — V> here an appli- 
cation was made for revocation of letters of adnidnis- 
tration with the Will of the deceased annexed and it 
was prayed that the Will should be proved before the 
applicant : Held, that until the applicant made ont 
a case for revocation, the question of the genuineness 
of the Will could not be gone into. English practice- 
and practice of mofussil Courts in India distin- 
ffuished. Seld, further, that a previous application 
for revocation by the widow of tiie deceased having 
failed, that decision bound reversioner, and the 
latter's application for revocation could not succeed 
except upon proof that the previous proceeding had 



Digitized by 



Google 



( ao6 ) 



DIGEST OF CASES. 



( 806 ) 



FBOBATB AlVD ADMINI8TBATIOXI 
ACT (V OF lBSl)^eontinM0d. 

been coUnBive and frandolent Kat€ma Natohier 
T. Baja of Shivagunga, 9 M. I. A, 539, 604, Pertab 
Narain $xngh v. Trilohi Nath Singh, I. L, R.ll 
Calc. 186, relied on. Dubgagati Dbbiv. Soubabini 
Dmi (1906) . . . 10 a W. N* 955 
8.0. L Ii. B. 88 Calo. 1001 

' 8B. 106, 108 — Specific legacy, mortgage 

of— Charge — Debts, ^ When a person takes a legacy 
under a Will she takes subject to the debts due 
from the estate, bnt a mortgage of the property 
created by the legatee is not necessarily ]nvalid> even 
if there are debts dne from the deceased. P by 
a Will appointed A, his widow, as his execntrix 
and gave her a specific legacy in respect of a certain 
piece of land> which she mortgaged to defendant 
Ko. 8, who sold the mortgage right to the plaintiff ; 
snbeeqaently the property was sold in execution of a 
decree obtained against JP'a representatives (A 
having died in the meantime) on account of a debt 
due from P's estate, and the property was purchased 
by defendant No. 2. Plaintiff asked relief against 
this defendant. The Jower Appellate Court held 
that the mortgage by A was invidid having regard 
to the provisions of s. 105 of the Prob^ Act x 
Seldf that the mortgage was not necessarily 
invalid. That the decree injexecution of which the 
property was sold and purchased by defendant No. 
2 was simply a money decree and no charge upo]^ 
the property bequeathed was created thereby, and 
the purchaser in execution could not claim a valid 
charge upon the property in question as against the 
mortgagee. Ahbiea Chaban Dutt v. Mveto 
KisoBi(1905) , .IOC. W.N. 88 

-BS. 128> 190, ISl'^Interest allowable 



on demonstrative legacies — Demonstrative legatee^ 
right of to resort to general assets — Will^ construe 
tion of—* Labham' meaning of— Tranter of Pro* 
jpertv Act (IV of 1882), s, 35 (b)^Exceftion not 
, applicable where debt not the whole consideration, 
*-The word < Labham * is generic and covers different 
kinds of profit and in its ordinary and comprehensive 
sense means profit, gain or income as opposed to 
the corpus yielding the same and includc»i intei^, 
and dividends and income from immoveable property^ 
especially where other portions of the will show 
such to have been the intention of the testator. The 
exception in paragraph (]b) of s. 185 of the Transfer 
of Property Act will apply only where the whole 
of the consideration for the transfer is a debt due 
by the transferor. The rule that in the case of 
demonstrative legacies, the legatee is entitled to resort 
to the general assets on failure of the source intended 
will not applv where there are directions to the 
contrary by the testator. Under the English law, 
interest is payable on demonstrative legacies from 
the expiry of one year from the testator's death. 
Mmllins v. Smith, 1 Drewrg ^ Smale*s Pep. 204 
approved and followed. Lord Londesborough v. 
Somerville, 19 Peav. 295, approved and followed. 
The same is the law in India and the absence of a 
distinct provision in ss. 128, 180 and 181 of the Pro- 
bate and Administration Act with respect to interest 



FHOBATE AND ADIONISTBATION 

ACT (V OF iBSly-^onclMded. 

on such legacies does not imply an intention to 

disallow interest in such cases. Chiwah Baja- 

MAHVAB V, Tadikoitda Bamaohajtdba Bao (1905). 

I.I<.B.28Mad.l55 

FBOCEDUBE. 

See Cbdokal Pbocbdttbb Codb. 

iSstf PossBSBiON • I. la. B. 88 Calc. 68 

See Pbactiob . I. Ii. B. 80 Bom. 108 

FBOFESBIONAIi MISCONDUCT. 

See Adtooatb . I. Ii. B. 88 Calc 151 

FB0MI880BY NOTE. 

See AoT II 07 1899. 

1. 1.. B. 28 All. 289 

. Collateral covenant not to sue for limited 

time no bar to suit on — Indorsee with notice of 
covenant mag sue. — A collateral covenant not to sue 
for a limited time on a promissory note does not 
suspend the right of action on the note and cannot be 
pleaded in bar to an action on the note. Thimblebu 
y, Parron, 3 M, i(. W, 210, referred to and followed. 
Pag V. Jones, 9 C, P, P, N, S, 416, referred to 
and followed. The payee of the promissory note exe* 
cuted an agreement in the following terms :--*' Yoxl 
will ever from the Ist of May be paying interest to me 
on account of the (promissory) note for H5,000 exe* 
cuted this day by you in my favour, the interest for 
every month being sent on the first of the next month* 
I shall take the above rupees five thousand from you. 
after giving jivanamsam (maintenance money) to 
my mother-in-law, and obtaining a release bond^ 
or I will take the said rupees five thousand after the 
lifetime of my mother-in-law.'' Meld, that this agree* 
ment was only a collateral covenant not to sue for 
a limited time and was no bar to an action by an. 
indorsee with notice of the agreement. Somasitkda* 
BAM Chbttiab V, Kabasimha Chabiab (1905). 

L Ii. B. 20 Mad. 2ia 

. Promissory note on eufcount ofpre-^ 

existing loan — Action maintainable on original 
consideration, even if note unstamped and inadmis^ 
sible. — Where a bill or note is not itself the original 
contract, but is executed on account of a pre-existing 
indeoendent obligation complete in itself, an actioa 
OD the original obligation is maintainable without 
regard to such bill or note, if it is not paid at maturity* 
provided the party taking the bill or note, has done 
nothing with it. which would render the debtor liable 
on it to third parties and the inadmissibility in. 
evidence from any cause of such bill or note will not 
affect the maintainability of the suit It wiU be 
otherwise, if the original cause of action is the biU 
or note itself. Sheikh Ahbar v. Sheikh Khan,. 
L L. P. 7 Calc, 256, foUowed. Pothi Peddi ▼. 
Velagudasivan, I, L, P, 10 Mad, 94, distinguished^ 
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FB0MI880BY lSf(yrB^ concluded. 
Yablagadda Vebba Raoayayta v. Oobahtla 
Ramatta (1906) . 1. 1.. B. 29 Mad. Ul 

FB0MI880BY NOTE, SUIT ON. 

See HiHDV Law. I. I«. R. 28 AIL 288 



FBOVINCIAIi SMAIJi CAUSB OOUBT 
ACT (IX OF 1887). 

I.Ii.R28AlL29S 

B. 28— JPxercite of power under #. 23 



^ivee Court Jurisdiction to trjf euit as an original 
suit, — Where a qaestion of titie which a Court of 
Small Caaies cannot finally determine is involved in 
a small cause suit, the Court has discretionary power 
under s. 23 of Act IX of 1887 to return the plaint 
to be presented to a Court having such jurisdiction. 
The latter Court thereupon acquires jurisdiction to 
try the suit as an original suit and is bound to receive 
the plaint and try it as such. Mahamaya Doeya v. 
yitya Sari Dae Bairagi, J. X. R. 23 Calc, 425, 
followed. SUBBABOYADV V. Gahqayya (1906) 

1. 1.. B. 29 Mad. 829 



FUBIiIC CHABIT7. 

See Civil. Pbocbdfbi Codb. 

L Ij. B. 80 Bom. 808 

FUBIiIC DEMANDS BECOVERY ACT 
(BENGAIi ACT VII OF 1830). 

See Cbbtiyicatb . L li. B. 88 Calo. 84 

B8. 2» 17, 24 — Sale in execution of 

certificate — Jurisdiction of Revenue Courts — 
Appeal to Commissioner — Limitatiow-* Suit in 
Civil Courts to set aside sale — Remedy of purcha- 
ser, when sale is set aside by Revenue authorities 
ufithout hearing him, — A certificate granted by the 
Revenue Court in respect of a fine imposed on the 
respondent for failure to comply with a notice 
issued under s. 16 of the Bengal Cess Act (Bengal 
Act IX of 1880) was executed and his village sold 
on 9th September 1893 under the Public Demands 
Recovery Act (t^engal Act VII of 1880) and pur- 
chased by the appeUant, who was put into possession 
on 51h December 1893. The respondent on 2nd 
January 1894 after the expiry of the sixty days 
allowed for that purpose, appealed to the Commis- 
sioner to cancel the sale as irregular, fraudulent and 
collusive. The Commissioner ordered an enquiry 
whether the respondent had been pi evented by fraud 
from taking any steps in the matter, and against 
that order the appellant appealed to the Board of 
Revenue, who on bth May 1895, acting under the 
powers of revision given tiiem by Act Vll of ISSO, 
set aside the certificate under which the sale was held ; 
and on 4th February 1896 the Commissioner passed 
a formal order annulling the sale on the ground of 
fraud, but without hearing the purchaser. In a suit 
in the Civil Court to set aside tiie sale brought by 
the respondent pending the above proceedings, which 



FUBLIC demands BECOVEBY ACT 
(BENGAL ACT VII OF laSOy-^eottduded, 
suit was decided on the footing of the orders made 
by the Revenue authorities, which were put in aa 
evidence in the suit t Seld (upholding ihe decisions 
of the Courts below) (a) that under ss. 17 and 24 of 
Beuffal Act VII of 1S:K), the revenue authorities had 
ample jurisdiction to make the orders on which decrees 
of the Civil Court were based, the former section 
applying to orders made after as well as to those made 
before sale in execution of certificates issued under 
the Act ; {h) that as the Commissioner was acting in 
the exercise of his revisional jurisdiction under s. 17 
of the Act the appeal to him was not barred by* the 
provisions as to limitation in ss. 12 and 16 ; (c) that 
the proper remedy of the appellant, if aggrieved by 
the order setting aside the sale, was to apply to the 
Revenue authorities for are-hearing and that it 
was now too late to ask for a remand on that ground. 

QANE8HWAB SlNGH O. GaNBSH DaS (1906). 

I. li. B. 88 Calo. 1178 
B.C. Is. B. S2) I. A. 185 

88. 8, 1 —Executor by implication- 



Request to an idol— Right of shebait to take oui 
probate. — Where a testator had bequeathed the 
bulk of his estate for the sheba of a thakur and 
made certain other dispositions in regard to the rest 
of the property. Reld, on the construction of the 
Will, that his wife, whom he had aupoiuted shebait 
having been confided with the execution of the Will 
was executor by implication, and as such entitled to 
take out probate of the Will. Br<jo Chunder 
Ooswami v. Raj Kumar Roy 6 C. fF, N. 310, 
referred to. Kbipavoybb Dabsi v. Mohik 
Chandba Dutt (1905) . 10 C. W. N. 282 

83. 7, 16, 81— C»(h7 Procedure Code 

(Act XIV of 1882J, s, 244- Certificate-sale— 
Irregularity —Right of suit. — The mere fact that 
a greater sum is claimed as due in a certificate than 
is in fact due does not make the certificate and notice 
bad. S. 244 of the Civil Procedure Code is applic- 
able, when the only grounds alleged for setting aside 
a sale are irregularities not in the proceedings anterior 
to the certificate or in the certificate, which is sought 
to be executed, but in the execution proceedings 
subsequent to it. Uhed Ali Bhuya v. Raj 
Lakshmi Dbbta (1905) . 10 C. W. N. 180 



-8.17. 
See Salb 



. 10 C.W.N. 988 



FUBLIC DEMANDS BECOVEBY ACT 
(BENGAL ACT I OF 1895X 

8. 21 * Suit to set aside a sale iu exeeu* 

tion of a certificate — Civil Procedure Code (Act 
XIV of 18S2J, ss. 223, 311, 312 - Material irregu- 
larity — Order sending certificate to another Court 
for execution '^ Void sale. — Where an order sending 
a certificate made under the Public Demands Becovery 
Act to another Court for execution was not author- 
ized by s. 223 of the Code of Civil Procedure* and the 
latter Court proceeded to execute the certificate by 
selling certain property : Seld^ that the Court pur- 
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PUBIilO DEMANDS BEOOVERY ACT 
(BENGAL ACT I OF l696)-Hioncluded. 

porting to sell the property had no power to do bo, 
the proceedings being vitiated ab iniiio on the 
ground that there was no power to send tiie certificate 
for ezecation to that Court and that s. 812 of the 
Code of CiTil Procedure was no bar to the suit for 
setting aside the sale, ffeld, further, that s. 812 
of the Code of Civil Procedure does not apply to 
proceedings in execution of certificates under Bengal 
Act 1 of 1895. Ramrup Sahay t. Khuthal Mister, 
6 C, W. N, 610, Janki Dat v, Ramgolam 8ahu, 
6fi, W. 2i, 3S1, Baffhubans Suhai y. Phool Kumari, 
I, L, B, 32 Calc. 1130, referred to. Observations in 
Bam Taruch Hazra v. Dilwar AH, J. X. B, 29 
Cole, 94, footnote, approved. Gibish CHAiOHiA 
«. GoLAH Kabix (1906) . I. Ii. B. 88 Calo. 461 
B.0. 10 C. W. N, 847 

puBiiic poLicnr, agbeement op. 

POSED TO. 

See Act IK of 1872, 8. 28. 

1. 1.. B. 28 AIL 716 

PUBIiIC BELIGIOUB TRUST. 

See Civil Pbooedfbe code (Act XIV 
OF 188:2), 88. 10, 589. 

LLuB.ddCalo. 789 
PUBLIC TBU8TS. 

See CiTiL PnooBDirBB Codb. 



PUJAKHABACH. 

See Abwab • 



L I.. B. 88 Calo. 698 



PUBCHA8EB. 

See Salb fob Abbbabs of Bent. 

L Ii. B. 88 Calo. 118 

PUBCHASEB OF A TENUBE. 
See Adhivistbation Bond. 

10 C. W. N. 678 

See Bekgal Tenancy Aot« 1. 170. 

10 C. W, N. 488 
See Hindu Law^ Maintenance. 

10 C. W. N. 1074 

See Beyenve Salb Law, s. 8. 

10 C. W. N. 497 

PXJTNI TENUBE* 
See Bent 

PUTNIDAB. 

See BENr 



I. Ii. B 88 Calc. 140 
I. Ii. B 88 Calo. 140 



RAILWAYS ACT (IX OF 1890). 



1 



BAILWAYS ACT (IX OF 1890)-coiie/«<;e(;. 
To whom euoh notiflccttion must he given. — ^Where 
the plaintiif sncd a Bailway Company for recovery 
of money alleged to liave been taken by the defendant 
as freight npon certain goods in excess of what was 
legally dne, and before filing the snit gave notice of 
her claim for a refund to the General Traffic Manager, 
it was held that this was not a compliance with the 
proTisions of the Indian Bailways Act, 1890, and 
the suit could not be maintained Periannan Chetti 
V. South Indian Bailway Company ^ J. i. B, 22 
Mad, 137, The Secretary of State for India in 
Council V. Dipchand Poddar, J. X. B, 24 Calc 
806, Eaet Indian Bailway Company v. Jeth Mull 
Bamanand, /. X. B, 26 Bom. 669, and Bombay, 
Baroda and Central India Bailway Company v. 
Sauti Lai, L X. 22. 26 All. 207, followed. Gbeat 
Indian Peninsulab Bailway Company o. Chandba 
Ba[(1906) . LL.B2dAll.552 



BAIYAT. 

See Landlobd and Tenant. 



BEASONABLE DOUBT. 

See Civil Pbocedubb Code. 

I. L. B. SO Bom. 226 

BECEIVEB. 

See l.iMiTATioN Act. 

-Practice — Suit in ejectment by Beceiver 



^8,6, T! And 140^Kotifieation of 



€laim for refund as condition precedent to iuit — 



^Discharge of Beceiver before termination of 
suit — Devolution of interest — Civil Procedure 
Code (Act XIV of 1882), s, 372—Mortgage^Ac' 
cession to mortgaged property — Transfer of Pro- 
perty Act (IF of 1882 J, ss 8, 70— -Lease by 
mortgagor — Sub-lease pendente lite — Bights of 
mortgagee, — Somjee, a Khoja merchant, died in 
1885, leaving as his survivors four sons by his first 
wife (who predeceased him), his second wife Labai, 
and four sons by Labai. By his will, Somjee gave 
the whole of his moveable and immoveable property 
to his sons by his first wife, directing them ont of sneh 
property to give to Labai and his sons B30,000 
within six years of his deatii. On the 12th January, 
1899, Somjee's sons by his first wife mortgaged certain 
of the properties to the bank of Bombay. In 1908, the 
Bank having advertised such properties for sale under 
a power reserved to them by the mortgage deed, 
bomjee's sons by Labai (who had since died) brought 
a suit No. 654 of 1908 against Somjee's sons by his 
first wife and the Bank of Bombay, claiming that the 
properties could only be sold subject to the charge in 
their favour. On the 14th January 1904, the Bank 
assigned the mortgage to Dwarkadas. On the 26th 
January 1904, Mr. Macleod was appointed a Beceiver 
by the Court. On the 2&th February 1U04. the Be- 
ceiver was authorised to file an ejectment suit, where ne- 
cessary. On the 18th March, 1904, the Beceiver as 
plaintiff No. 1 and Dwarkadas as plaintiff No. 2 filed 
the present suit to eject Bissau, the first defendant, 
f rum a portion of the property mortgaged to the Bank. 
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MECETVJSSR— concluded. 

in poBsessii 

from Goolam, the second defendant, one of the f onr 
sons of Somjee bj his first wife. After the 
commencement of the snit» Snit No. 654 of 1903 was 
disposed of in favonr of the Bank of Bombay and the 
Beceiyer was discharged. The first defendant con- 
tended that DwarkiSUts had no right to join the 
Receiver in bringing the snit, that tihe moment tiie 
Beceiyer was discharged, his power to sne and with 
it the snit itself came to an end. Seld, that the 
Bulk or its assignee Dwarkadas had a right to come 
in nnder s. 87*<S of the Code of Ciyil Frocednre and 
apply that the snit be continued by one or the other of 
them. No such application was in fact made because 
Dwarkadas was already on tihe record as plaintiff 
No. 2. The joinder of Dwarkadas a» a co-plaintiff 
with the Beceiyer, though it was not perhaps, strictly 
speaking, legal at the time, did not constitute a mis- 
joinder, ffeld, also, that a theatre^ erected by the 
mortgagors on the land, after the execution of the 
mortgage, was, in the absence of a contract to the 
contrary, included in the mortgage The Transfer of 
Property Act makes no distinction between freehold 
and leasehold property for the purposes of the rule 
of law embodied in ss. 8 and 70 of the Act In this 
respect the Act reproduces the English law, which is, 
that all things which are annex^to the property 
mortgaged are part of the mortgage security and 
thercdfore the deed need contain no mention of 
structures or fixtures, unless a contrary intention 
can be collected from the deed. Meld, also, that if a 
mortgagor left in possession grants a lease without 
the concurrence of the mortgagee, the lessee has a 
precarious title, inasmuch as, tdthough the lease is 
good as between himself and the mortgagor, who 
granted it, the paramount title of the mortgagee may 
be asserted aeainst both of them. Maclbod v, 
KiBBAN (1904) . . . I. L. B. 80 Bom. 260 

Joint property^- Money decree against 

joint otpnere — Mortgage — Attachment — Decree — 
Attaching creditor's right to property over mort- 
gages, — Where a receiver of joint property mort- 
gaiged that property to another after a money decree 
had been obtained against the owners, but had 
executed the mortgage previous to the attachment. 
Seldt that the attacMng creditors were not entitled 
to priority over the mortgagee. Hebdvbo Nath 
Bakebjbb v. Satibh Cbani>ba Mukebjeb' (1905). 
I. Ii. B. 83 Cale. 1176 



BEOBIVINa OFFICER 

See DiSTBioT Municipal Act. 

KBCTIFIOATION. 

Specific Belief Act (I of 1877), ». 31-- 

Sale — Suit for epecific performance —Mutual 
mistake - Clear proof — ^To establish a right to 
rectification of a document it is necessary to show 
that there has been either fraud or mutual mistake. 
Under the terms of s. 81 of the Specific Belief Act 
, (I of 1877) > it is necessary that the Court should find 
it clearly proyed that there was such mistake. " A 



SBOtlWlOATlON^eonduded. 

person who seeks to rectify a deed upon the ground 
of mistake must be required to establish, in th« 
clearest and most satisfactory manner, tiiat the 
alleged intention to which he desires it to be made 
conformable continued conenrrently in the mmds of 
all parties down to the time of its execution, and also 
must be able to show exactly and precisely the form 
to which the deed ought to be brought'' Fowler t. 
Fowler, 4 D. and J. 260 at p. 264, followed and. 
applied. Madhatji v, Bahvath (1906). 

1. 1.. B. 80 Bom. 467 

BESCOBD OF BiaHTS, ENTB7 IN« 

See Bbngal Tbnavot Act, b. 103A. 

10 O. W. N. 808 



BEDEMFTION. 

See Civil Pboobditbb Cod^. 

10 C. W. N. U5 

See MoBTGAGB. 10 C. W. N. 682, 77S 
I. Ii. B. 88 Gale. 690 



BEDEMFTION SUIT. 

See Eyidbnob Act. 

LI.. 



B. 80 Bom. 428 



See Ciyil Pboobddbb Codb. 

I. Ii. B. 80 Bom. S26 

BEFEBENCE B7 COLtiECTOB. 

^Land Acquisition Act (IoflB94), S9. 12 



and 18 — Notice by the Collector — Construction of 
statute — Meaning of word ** immediately ".—Heldt 
that the conditions prescribed by s. 18 of the Act are 
the conditions to wluch the power of the Collector to 
make the reference is subject, and these conditions 
must be fulfilled before the Court can haye jurisdic- 
tion to entertain the reference. In hb Land Acqjji* 
siTiov Act (1936) . I. Ii. B. 80 Bom. 276 



BEaiSTBAB. 

' See Admimistbatiob Bond. 

I. !■. B. 88 Gale. 718 

BEQISTBAB OF THXS &NLALL GAITSE 
GOUBT. 

See SANonoNTo pbosboutb^ 

I. Ii. B. 83 Gale. 188 



BEaiSTBATION. 

See Gift 



I. L. B. 83 Gale. 684 



See Valttation ov Sitits. 

I.L.B.88Gale.ll88 



See Will 
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B350I8TBATION— ^omeZififtfJ* 

Sow far compromise in wits exempted 

Jirom, — A razinAmah does not reqnixe regifltration 
onlj in regard to such of its stipnlatioiis and provi- 
flions as are incorporated with and given effect to bj 
the order of the Jndge. The provisions of the Regis- 
tration Act will apply to terms in the razinaimkh> 
"which are not so incorporated. Pranal Anni v, 
Lakshmi Anni, I, X. B, 22 Mad. 608, followed. 

PaTHA MlTTHAinfAIi V, ESITP BOWTHBB (1908). 

I. U B. 29 ICacL 866 



BEaiBTBATIOK ACT (Ul OF 1877). 
See Lb A SB. 



88. 8, 17. 



See Bbgistbatiok. 

I. Ik B. 88 Calo. 602 

- 88. 89 17 — Lease — Agreement to lease— 



Amalnama — JEnytdence, admissibility of — Eject' 
ment — Biffht to possess, — By certain unregistered 
amaliMmas tenable for nine years the landlord agreed 
that upon the defendant fulfilling certain conditions 
mentioned in the cnnalnama during that period* he 
would grant a leaM to the defendant. No lease was* 
however* granted in the terms of the amalnnm<is 
and the defendant was allowed to hold on the lands 
for eleven years* after the expiration of the nine 
years, upon payment of rent. In a suit for eject- 
ment : * Seld, that there being no absolute agree* 
-ment on the part of the landlonl to lease the lands, 
the amaZaaffKM* though unregistered, were admis' 
^ibleinevidence, and that the defendant had such 
an interest in the property as would disentitle the 
plaintiff to eject him as a trespasser. Syed Sufdar 
Eeza v. Amjad Ali, I. L, B, 7 Cole. 703, distin* 
guished. Dwabka Nath Saha v, Lbdu Sikdas 
<1906) . . . I. Ii. B. 88 Calo. 602 

8.17. 

See LiMiTATioH Act fXV o» ISTI), ss. 19. 
22 . . I. Ii. B. 88 Calo. 618 

8. 17 — Beffistration — Sale of standing 



timber— Immoveable property. — Held, that a docu- 
ment, which purported i» be a " theka ** of a certain 
portion of a forest " for all kinds of trees " for two 
years was not a document conveying an interest in 
immoveable property and did not require to be regis- 
tered. Seeni Chettiar v. Santhanathan Chettiar, 
I. X. B, 20 Mad. 68, distinguished. Mathuba Dab 
V. Jadttbib Thafa (1906) . L Ij. B. 28 AIL 277 

. 8. 17 — Agreement to convey and pos* 



session given to transferee ^Conveyance by regis- 
iered deed to transferee, who has notice of previous 
agreement — Estoppel, — It was agreed amongst cer- 
tain successful plaintiffs* who by a decree of Court 
had become entitled to a large estate, that a certain 
relative* who had helped them in their suit, should have 
a share in the property, and this agreement was 
carried out to the extent that this person's name was 
.entered in the village papers as a co-sharer and he 
was put into possession by consent of the other co- 
."shar^rs, but no. copveyance of the share was executed 
-and registered. Subsequently one of the original 



BBaiSTBATION ACT <III OF 1877)— 
continued* 

donors purported to sell the share so assigned to a 
person, who had notice of the terms upon which it was 
held by the original donee. Seld, that this sale« even 
though carried out by means of a registered instru- 
ment was ineffectual as against the rights of the 
original donee, inasmuch as hot\k the vendor knew that 
in equity he could not have a title to convey* and the 
vendee also was aware that the vendor could not 
convey without committing a fraud on the original 
donee. Benham v. Keane, 1 Johnson and Hemming, 
686 at p. 702, Greaves v. Tofield, L, B. 14 Ch. D. 
663, and Le Neve v. Le Neve, 3 Atk. 646, referred 
to. ANinr Mal v. Collbctob op Babbillt (1906) 
1. 1*. R 28 AU. 816 

8. 17— Begistration — Compromise of 



suit embodied in a decree. — In a suit for possession 
of certain plots of land reference was made as part 
of the evidence in the case, to a compromise in a 
previous suit relating to other lands, but which dealt 
also with the lands in suit and had been incorporated 
into the decree of the Court in the previous suit. 
Held, that such compromise did not require regis- 
tration and was admlBsible in evidence. Bindesri 
Naik V. Oanga Saran Sahu, I. L. B. 20 All, 171, 
and Pranal Anni v. Lakshmi Anni, L L. B. 22 
Mad. 508, referred to. Birbhadra Bath y, Kalpa- 
tara Panda, 1 C. L, J, 888, considered. BAaniT* 
BANS Mani Singh v, Mahabir Sikgh (i906). 

L Ii. Bw 28 All. 78 

— 88. 17, 18, ol8. (d) and (f), 21, 



24 etxid 71— Transfer of Property Act (IV of 
1882), ss, 6, 19 and 21^Indian Succession Act (X 
of 1866), s, 107 — Document whereby a Mahomedan 
daughter relinquished her right of inheritance to 
her fcdher's property Begistration — Bejusal to 
register on the ground that the document did not 
contain sufficient description of property — Dis- 
cretion of Begistrar — Jurisdiction of Civil Court 
— Vested or contingent interest — **8pes Successionis^ 
— Alteration not affecting the legal effect of the 
contract. — A Mahomedan daughter executed in &vour 
of her father a document under which* in considera- 
tion of her receiving B9*000* she relinquished her 
right of inheritance to the father's property and also to 
certain ornaments directed to be given to her by her 
mother. The document was presented for registration 
to the Sub-Begistrar* who accepted the registration 
fee* which was endorsed on the document, and subse- 
quently refused to register the document on the 
ground that its execution was denied and that it did 
not contain sufficient description of the immoveable 
property to which it related — ss. 85 and 21 of the 
Begistration Act (III of 1877). On appeal to the 
Begistrar, he held ^at the execution of the document 
was proved, but refused registration on the ground 
that ■ the provisions of s. 21 had not been complied 
with. Thereupon a suit having been filed under 
s. 77 of the Begistration Act (III of 1877) for a decree 
directing regis&ation of the document^ — Held, allow- 
ing the claim, that s. 21 of the Begistration Act (III 
of 1877) did not apply. The document could not be 
treated as relating to property because it related to 
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BEQISTRATION ACT (HI OF 1877>— 

mere heirship : much leas conld it relate to immoTe- 
able property capable of being described and identi- 
fied. Snppoeing that s. 21 wu applicable and that 
the document related to immoTcable property, then the 
conditions of the section were satisfied, becaose under 
the document the executant gave up her right of in- 
heritance to such of her father's immoyeable property 
as he might leave on his death and that this is not 
only a sufficient, but the only description that could be 
given of the property. — Seld, further, that the do- 
cument did not fall within the category of any of 
the documents mentioned in s. 17 of the liegistration 
Act (III of 1877). It fell within clauses (d) and 
(/) of s. 18 of the Act. It feU within clause (d) of 
s. 18, because there was a release by the executant of 
her right to certain ornaments to which she had a 
present right. It fell within clause (/) because it 
was a document under which the executant agreed to 
release her right as heir to her father and that belong- 
ed to a class of documents not mentioned in s. 17 and 
not falling within the preceding clauses of s. 18. 
YHiere a Sub- Registrar or Registrar receives a docu- 
ment and the registration f ee, and endorses the pay 
ment on the document and issues a commission for 
taking evidence, he must be regarded as having exer- 
cised his discretion under s. 21 of the Beg^istration 
Act (III of 1877) and accepted the document for 
registration. But even if there was at first no accept- 
ance under that section, that being a matter in his 
discretion, the Court cannot, under s. 77 of the Aci» 
question the subsequent exercise of such discretion. 
The discretion under s. 21 arises where a non-testa- 
mentary document ** relates to immoveable property." 
Where it does not so relate, the section cannot apply 
and the discretion cannot arise. It is open for a 
Civil Court to enquire into such question in a suit 
under s. 77 of the Act. The right of a son or 
daughter or other heir of a person to inherit his 
property is not an estate in remainder or in reversion 
in immoveable property or an estate otherwise deferred 
in enjoyment It is neither a vested nor a contin- 
gent right. It does not come within the definitions 
of "a vested interest" in s. 19 of the Transfer of 
Property Act (IV of 1882), or of "a contingent 
interest " in s. 21 of the Act and s. 107 of the Indian 
Succession Act (X of 1885). So far from being a 
vested or a contingent right, or a right in present ' or 
in future, it is, in the language of clause (a) of s. 6 of 
the Transfer of Property Act OV of 1882). «the 
chance of an heir-apparent succeeding to an estate, or 
«<a mere possibility of succession which cannot be 
transferred. A mere spes sucoesrionU is unknown to, 
and not recognised by Mahomedan law. An altera* 
tion to be material for the purpose of registration 
must affect the legal effect of the contract so as to 
make it cease to be the same instrument. Abdool 

BOOSBIKV. GOOLAK HOOSBIM (1906). 

I. Ii. B. 80 Bom. 804 



BB. 17, 48. 



BBGISTBATION ACT (Pl OF 1877)— 

ooniinutd, 

88. 82, 88 and B^—Validiiy ofregU^ 

iraiion — Power-of-aitorney^ Authority of reffitm 
tering officer, — One Daulat Bam, after selling cer- 
tain immoveable property to Musammat Bam Bu, 
the mother of the plahitiff, on the 6th August, 1900, 
sold the same propeHyagain on the 12th August^ 1900, 
to the defendant The latter sale-deed was duly 
registered on the Idth August^ 1900, and on the same 
day the sale-deed of the 6th August, 1900, was pre- 
sented for registration bv a pleader acting under a 
power-of -attorney from Musammat Bam Bai. The 
power-of -attorney admittedly was not executed or 
authenticated in accordance with the provisions of 
s. 88 of the Begistration Act. The registering officer, 
however, took no notice of the defect and after sum- 
moning Daulat Bam, who admitted execution, res- 
tored tiie sale^eed of the 6th August on tiie I7tb 
November, 1900. Seld^ that the document of the 
6th August had not been legally registered. The 
terms of ss. 82 and 88 of the B^stration Act are 
imperative and proper presentation by an anthorixed 
agent is an indispensable foundation of the regis- 
tering officer's jurisdiction; nor was tiie error of 
the Sub-Begistrar a mere defect in procedure that 
could be cured by s. 87 of the Begistration Act 
or by the fact that the executant, when summoned by 
the registering officer, consented to the registration of 
tiie sale-deed of the 6th August. Mujih-itn-nUea v. 
Ahdnr Rdhim, J. X. R. 23 All. 233, followed. 
ISHBi Pbasad V, Baunath (1906). 

I.L.B.28A11.707 



— 8.86. 

See OiST 



L L. B. 88 Calo. 684 



See Eqttitablb Mobtgaob. 

I.L.B.88 0ftlo.410 



. a MSeffistration — Deed of gift qf 

ifnmoveahle property after death of the donor — 
Representative of deceased donor^Tranefer of 
Property Act (IV of 1882J, w.4. i25.— Where the 
widowt^adecetsed person, who hnd executed a deed 
of gift, was his representative, she would be hb repre- 
sentative within the meaning of s. 36 of the B^i** 
trstion Act, although she was also the donee uxider 
the deed, and would be qualified to admit the exe- 
cution and KO to render the registration of the deed 
proper and effectual. Pakrany, Kvnhatnmed, J. 
X. R. 28 Mad. 590, referred to. S. 128 of the 
Transfer of Property Aet is, by virtue of s. 4 of 
the Ac^ to be read bs supplemental to the Indian 
Begistration Act, and the expression ** registered 
instrument,"- in s. 128 means an instrument legif 
tered in accordance with the provisions of the Indian 
Begistration Act» and not necessarily one registered 
by the donor himself. Nand Kiehore Lai t. Suraj 
Prasad^ L X. R* 20 ML 898, Ap^roYed. Where 
a Hindu executed a deed of gift in faronr of hia 
wife and it was registered after his death on her 
admission, she being his representative, Seld, that 
the deed was a registered instrument wiUdn the 
meaning of s. 128 of the Transfer of Property Aot. 

BHABAT08B BaITBBJBB V. SOLBMAV (1906) . 

1. 1.. B. 88 Gala 684 
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BEQISTBATION 

concluded. 



ACT (m OF 1877)- 



B.bO- Act XIX of 1843, s. 2^Aci 

XVI of 1864, 9. 68^Begistration—Begittered 
and unrcffittered documents — Priority — Seld, 
that 8. 50 of the Registration Act, 1877» did 
not give to a registered mortgage executed in 1900 
priority oyer an unregistered mortgage executed in 
1861. Tirumala v. Lakshmi, I. X. JS. 2 Mad. 147, 
and Desai Lallubai Jethabai v. Mundas Kuberdas, 
I.L.E,20 Bom. 890, followed. Hickson v. Darloto, 
L. B. 23 Ch. B. 690, referred to. Habgotind v. 
KiSHAN KuNWAB (1906) . I. Ii. B. 28 All. 607 

S. 77 — Suit to compel registration — 



Limitation — Limitation Act (XV of 1877), ss, 5 
and 6, — Held, that s. 5 of the Limitation Act, 1877 > 
applies to a suit brought under s. 77 of the Begis- 
tration Act, 1877f to compel registration of a docu- 
ment. Beni Prasad Kuari v. Dharaha Bai, 
I. L. B. 23 All. 277^ followed. SlTEAJ Bah 
Pbasad v. Thomas (1905). 

I.II.B.28A1L48 

8. 77 — Decree directing registration 



— Decree not providing for period for registration 
— Non-presentation of document within thirty 
dags of First Courtis decree directing registrar 
tion^Begtstration, validity of-B, 77 of the 
Registration Act does not enact that the documents, 
of which registration is directed by a decree made 
under the section, must be presented for registration 
within thirty days of the passing of the decree. In 
a suit under s. 77 of the Registration Act the decree 
of the first Court simply directed the document to 
be reg^istered and said notihing about its presentation 
for registration within thirty days from the passing of 
the decree ; after an unsuccessful appeal the document 
was presented for registration within thirty days from 
the )ia8sing of the decree on appeal and was regis- 
tered. Seld, that the validity of the registration of 
the document coul4 not be questioned on the ground 
that the document had not been presented for regis- 
tration within thirty days of the passing of the first 
Court's decree, the decree having imposed no condition 
to that effect. Gopinath Adhikabt v. Gadadhab 
Das (1906) . . I. Xi. B. 83 Calo. 1020 

BBaiSTBATION ACT (V OP 1881). 

See Pbobatb . I. Ii. B. 38 Calc. 118 

BEGUIiATION VHI OF 1793. 

8,4L 

See Choweidabi Chaebav Act, s. 50. 

10 C. W. N. 598 



8.41. 



See Chatteidabi Chaebah Laitd. 

BEQXXLATION XXV OP 1802. 

See Hindu Law . 10 C. W IS, 86 



BSaXTLATION XVH OF 1808. 

See Mahohbdan Law. 

I. Ii. B. 33 Calo. 498 
See MoBTQiGB . 10 C. W. N. 77a 



BEGIXLATION V OF 1812. 

See Bbnoal Tbkanct Act, s. 74. 

10 C. W. N. 62T 



BEGUIiATION V OF 1819. 

See PuTNi Taluq. 

BEGXTIi ATION Vni of 1819, 8. 3, ol. (3). 

See Bent . I. L. B. 33 Calo. 140* 

BEGXTLATION VH OF 1822. 

-^ B.9. 

See Wajib-itl-abz . 10 C. W. N. 730* 

BEOUL ATION XI OF 1826. 
8.4. 

See Landlobd and Tbvakt. 

L Ii. B. 33 Calo. 444 



r 8. 4 — Alluvion — Gradual accession — 

Change of course of a river within a short 
space of time. — Certain hmd belonging to village- 
P. on the river Gomti was submerged, and after 
remaining submerged for a not very lengthened 
period again reappeared. But on its reappearance it 
was found to be on the opposite side of the river and 
adjoining village T. Held, that the land thus cut oif ' 
from vilhige P. could not be said to have become 
part of village T, by " gradual accession " within^ 
the meaning of s. 4 of Bengal Begulation No. 
XI of 1825. but was rather land merely separated 
from the village, of which it formed part, by a sudden 
change in the course of the river, and this being so. 
no change of ownership had occurred. " Gradual' 
accession " or '' alluvion " means an imperceptible- 
inciease ; and land is said to be acquired by alluvion, 
when it is acquired so gpradually that it cannot be- 
said how much is added at any particular moment of 
time. Lopes v. Muddun Mohun Thahoor, 13 Moo, 
L A. 467, and Sursuhai Singh v. Syed Lootf Ali 
Khan, L, B. 2 J. A. 28, referred to. Rai Kbishav 
Chandba V, Said AN Bibi (1905). 

I. !■. B. 28 AH. 268 



8. 4, cL 6. 

See FiSHEBr . 

B£IjSAS£* 

See Pbobatb 



10 C. W. N. 540 



I. Ii. B. 33 Calo. 119 
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BITLIQIOUB SNDOWJIJSNTS ACT (XX 
OF 1868). 

8. l-^Mules uHtUr — Election—CHving 



€oni\deration in return for votes, what amounte to 
— Payment hy candidate of expemes to voters, who 
had undertaken to vote for him, disqualifies can' 
didate, — On general principles, aa well aa under rule 
10 of the rules framed by the Local Qovernment for 
the conduct of elections under s. 7 of the Religious 
Endowment Act XX of 1863« a candidate can be 
held to *• give consideration in return for a vote" 
only when such consideration passes as the result of a 
bargain. Payment of train fare and carriage expenses 
by a candidate to Toters, who had undertaken to vote 
for him, will constitute such payment and such can- 
didate will be disqualified from being elected under 
the rtde. It will be otherwise where the provision for 
payment \b a unilateral act, which might be accepted 
and acted upon or igfuored by the other party. The 
burden lies on 1^ candidate so paying of proving 
that the paymepts were otherwise than in return for 
votes. Cooper v. Slade, 6 JT. X. C. 746, referred to. 
T%e Bolton Election Petition, 81 X. T. 194, 
distinguished. Ebishnabwami Aytavoab v. Siya- 
«wahiUpatab(1905) . I. L. B. 28 ICad. 166 



— 8.14. 

See Civil Pboobdubb Codb (Act XI V of 
1882), 88. 10, 539. 

I. L. B. 88 Calo. 788 

See Madbas Rbgitlation (VII ov 1817.) 



___ Succession to management — Eight of 

appointment in whom vested. — Held, that in the 
absence of express directions by the founder of an 
endowment, the right to nominate the manager reverts 
to the heirs of the founder on failure of the persons 
•expressly appointed. Sheoratan Kunwari v. Bam 
Pargash, LL.B.18 All. 227, approved. Chakdba- 
ifATH Chaebababti «. Jadabbndbanath Chakba- 
BABTi (1906) . . I. Ii. B. 28 All. 688 



' Beligious endowment, suit concerning — 

Person interested as worshipper can he added 
as party, — Persons interested as worshippers in a 
public religious institution may be added as parties to 
a suit instituted by a trustee on behalf of the institu- 
iion against third parties, if such a joinder is 
considered by the Court as desirable in the interests of 
the trust. Narayanasami Ourukkal v. Jrulappa, 
121 M. L,'J. 355, followed. Chidambabah Chbt- 
TITAB V, Banoaobabiyab Q905). 

t Ii. B. 28 ICad. 106 



itEIiiaiOUB 80CIETT. 

See Act XXI ov 1860, 8. 20. 

JtEMAND. 

See Agba Tbvakot Act (II ov 1901). 



BENT. 

50« Appeal . 1. 1? B. 83 Calo. 680 

See Bbngal Tekaboy Act, b. 3, cl. (5). 

See Bengal TENAircr Aot, 8. 52. 

10 C. W. N. 46 

See Bengal Tbnanot Act, 8. 170. 

10 C. W. TSr. 547 
See Bengal Tenanot Act, s. 188. 

lOC.W.ir.78 

See CO-SHABEB LAin>LOBD. 

10 C. W. N. 1042 

See Landlobd and Tenant. 

BENT SUIT. 

See Civil Pbocedttbe Code. b. 13. 

10 C. W. N. 820 



BEPBESENTATIVE. 

See Civil Pboobdubb Code (Act XIV 
OF 1882), 88. 244^583. 

I.Ii.B.83Calc. 857 
10 C. W. N.'247 



BEB JUDICATA. 

See Act XV 
Abt. 11 



OP 1877, 8. 2, ScH. II 
. I. L. B. 83 Calo. 720 

See Civil Pboobdubb Code, s. 13. 

10 C. W. N. 40. 
See OuJABAT Talukdabb Aot (Bombay 

Act VI OP lii^8). 
See Limitation Act (XV op 1877). 

Civil Procedure Code (Act XIV of 



1882)* s.l3^ Joint trial—^' Matter directly and suh* 
stantially in issue**—** Former suit '• — Suits disposed 
of in one judgment — Title. — M and J", two M ahome- 
dan co-widows, brought two separate suits for 
recovery of their dowers from the estate of their 
deceased husband. A question was raised in these 
suits, whether two houses belonged to the estate of 
the husban:). By consent of parties the Subordinate 
Judge tried both the salts together and disposed 
of them in one judgment^ it being found that the 
two houses belong to Jlf , as her separate property. 
But two separate decrees were drawn up in accoxd- 
ance with that judgment. J preferr^ an appeal 
to the District Judge against the decree in her own 
suit mainly on the ground that the conclusion arrived 
at by the Subordinate Judge in the suit of M, 
respecting the title of the two houses, was erroneous ; 
but no appeal was piefened in M*a suit. At the 
hearing of this appeal a question' was raised on 
behalf of M, the respondent, that the judgment in 
If' s suit not having been appealed against operated 
as res judicata. The District Judge overruled tMs 
plea, and allowed the appeal of J. On second 
appeal to the High Court : — Held (Eampini, J,, dis- 
senting), that there was no bar of res judicata to the 
hearing of the appeal preferred by J, Abdul Majid 
v,Jew Narain Mahto, I. X. B, 16 Calc. 233 
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BES JITDICATA— continued. 
referred to. MABiAiiNiaSA Bibi v. Joynab Bipi 
{1906). . . . I. Ii. B. 83 Calc. 1101 
^ ^ ac. 10 0. W.N. 984 

. Causes of action — Suit on mortgage 



— Taking money decree on mortgage^Befusal 
of relief— belief claimed, hut not granted— 
Second suit for sale — Civil Procedure Code (Act 
XIV of 18S2), s. 13, Explanation (^3J. -Where a 
mortgagee had previously instituted a suit to enforce 
hiBlsecurity and was rontent in that suit to take 
merely a money decree, but failed to obtain satisfac 
tionofthe decree —-ffeW, that havinir regard to 
8. 13, explanation (3) of the Code of Civil Procedure, 
the* decree operated as res judicata, and he was 
not entitled to bring another suit to realize the debt 
by the sale of the mortgaged property. Jonmenjoif 
Mullick V. Vossmoney Bossee, I. X. B, 7 Calc, 714, 
and Rajkishore Shaha ▼. Bhadoo Noshoo, I. 'L, R. 
7 Calc. 78, distinguished. Shibu Bbea v. C^axdba 
MOHUK Jana (1906) . I. Ii. B. 83 Cafe. 849 

Adjudicaiion in previous suit J^etween 

co-defendants, in active opposition, res judicata in 
subsequent suit between such defendants. — An 
adjudication between co-defendants in a previous suit 
on a point actively contested between them, operates 
as res judicata in a subsequent suit between them, in 
which they are arrayed as plaintiff and defendant. 
Zcmorin of Calicut v. Narayanan Mussad, I. X. R. 
22 Mad, 323, followed. Ramanuja Ayyangar v. 
Narayana Ayyangar, I. L, R, 18 Mad. 374, distin - 
guished. Kanditil Chbeita Chandit v. Zahobin 
OF Caiictt (1905) . I. L. B. 29 Mad. 616 

— Bar only token jurisdiction concurrent 



as regards pecuniary value as well as subject 
matter— Effect of augmentation of claim by sub- 
sequent interest—Transfer of Property Act (IV of 
1882), s. 85,— k judgment in a previous suit does not 
operate aa resjudiccUa in a subsequent suit in respect 
of the same subject-matter, if the value of the matter 
of relief in the subsequent suit is above the pecuniary 
limits of the jurisdiction of the Court, which decided 
the previous quit. In order to create an estoppel the 
jurisdiction of the two Courts must be concurrent as 
regards pecuniary limit as well as subject-matter. 
Rajah Run Bahadur Singh v. Mussumut Lachoo 
Koer, L. R, 121. J. 23, followed. The augmenta- 
tion of the claim in the first suit by su^equent 
accrual of interest will prevent the estoppel operating. 
Gopi Nath Chobey v. Bhagwat Pershad, I, L. R. 
10 Calc, 697, distinguished. Pathuma v. Sali- 
mamma, I, L. R. 8 Mad. 83, distinguished. Mort- 
gage suits do not form an exception to this rule and 
the Legislature cannot, in the absence of apt provi- 
•ions, be presumed to have intended to modify the 
rule of res judicata by enacting s. 85 of the Transfer 
of Property Act Obiter, s. 209 of the Code of Civil 
Procedure does not apply to mortgage decrees. 
QntiTA Chettiab v. Sabapatht Mudaliab (1905). 
L Ii. B. 29 Mad. 66 

Civil Procedure Code (Act XIV of 



1S82J, s. 13 — Consent decree — Fraud — Defence — 



RES JTrDlCATA-'Continued. 

Limitation. — On the 4th June, 1893, the defendant 
signed an acknowledgment (Euxu) for Bll,534-16-0 
in favour of the shop of Bakhatram Nanuram, re- 
presented in the suit by the plaintiff. On the 19th 
June, 1894, the defendant paid it400 cash, and a 
•hundi for BGOOand for the balance ai0,534-15-0 
he passed an instalment-bond payable at yearly in- 
stalments of B1,000 with interest at 6 per cent, on 
overdue instalment. The hundi for BOOO w^as dis- 
honoured in 1895 and the firm sued the defendant 
for its amount, plus H45 interest in Suit No. 249 of 
1895. The defendant pleaded want of consideration 
for the hundi, and further said that the acknow^ledg- 
ment had been passed in ignorance of the true state 
of accounts and because the facts had been concealed 
and misrepresented. A Commissioner was appointed 
to examine the plaintifiTs account. He reported that 
the debt really due on the 4th June, 1893, was 
B3,016-3-0 and not Bl 1,534-16-0 as stated In the 
Kuzu. Upon this the claim in the suit was decreed 
without an adjudication of other questions rwsed by 
the defendant. In 1897, the firm sued the defendant 
for the first and second in8talments,which had become 
due under the instalment-bond. This was Suit 
No. 105 of 1897 and was for a2,000 and interest. 
The defendant admitted the claim, which was decreed 
accordingly by consent. In 1899, the defendant in- 
stituted Suit No. 412 of 1898 against the Bakhatram 
firm for cancellation of the instalment-bond alleging 
that it was obtained by misrepresentation and fraud, 
and was void in law having been passed in respect of 
wagering transactions and that nothing was due 
under it. The final decision in the case was passed 
by the H igh Court, who, without giving any decision 
on the merits, dismissed the suit as time -barred. 
Pending the above proceedings, the plaintiff filed this 
suit in 1902 against the defendant on the instalment- 
bond to recover the 8rd, 4th and 5th instalments 
amounting in all to R3,000 and interest. The 
defendant pleaded titter aZtathat the instalment-bond 
and prior Buzu were obtained from him by fraud and 
misrepresentation and that the debt due was one 
arising from wagering contracts unenforceable by 
law. No findings were recorded on these points, as 
the Subordinate Judge held that the defendant was 
precluded by the decrees in Suits Nos. 249 of 1895 
and 105 of 1897 from raising any of these contentions. 
The claim was decreed with costs. On appeal, the 
District Judge also came to the conclusion that the 
bar of res judicata operated against the defendant, 
but held that the claim aa to the 3rd and 4th instal- 
ments was barred by limitation. Both the parties 
preferred appeals to the High Court. Reld by 
Aston, J^.— (1) that, unlesss it be established that 
the pleas, which the defendant had raised in thd 
present suit and had not been allowed to prove, 
if proved in the Hundi Suit No. 249 of 18^5, have 
reduced the amount actually due by him in June, 
1893, to less than B600, plus the B400 paid in 
cash, the decision in the hundi suit could not 
operate, as res judicata in respect of the said 
pleas, for the matter which might and ought to be 
made a ground of defence in the hundi suit must be 
a ground csf defence to " the claim actually made " 
in the said former suit, {2) that the plea that the 
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BES JTTDICAT A^eoniinued. 

coDBideimtion for the instalmeiit-bond partly fuled, 
bec&nie of the reaoons set up in the pleas af oretaid, 
would have been irrelevant in the later Suit No. 196 
of 1S97 for the flnt two instalments of B1,000 due 
under that bond, unless by setting up these pleas and 
proving them the claim in that later suit for R2,000» 
the amount of the first two instalments, would have 
been reduced. Held by Soott, J".— (1) that before the 
present suit was brought the issue as to consideration 
had not been raised, except with reference to the 
hundi and had been heard and determined in 
fc^uit No. 249 of 189( with reference to that document 
alone. The defendant was, therefore, not barred by 
res judicata from pleading in this suit that the bond 
was no longer supported by consideration. (2) that 
the lower Court was wrong in holding that the de- 
fendant was barred by s. 18 of tiie Civil Procedure 
Code (Act XIV of 1882) from raising the questions 
of fraud or wager as vitiating the bond as a security 
for the payment of the remaining instalments. The 
issue in Suit No. 249 of 1895 was a sufficient issue 
for the disposal of the case on the hundi and in 
that suit the defendant's liability under the hundi 
was the only matter in issue. In Suit No. 105 of 
1897 there was no hearing and disposal of any 
matter in issue and the provisions of s. 13 had, 
therefore, no application. Kegard must be had to 
the reason and scope of the consent decree. A de> 
fendant is entitled to resist a claim made against 
him by pleading frauds and he is entitled to urge 
that plea though he may have himself brought an 
unsuccessful suit to set aside the transaction, and is 
nob under certain circumstances like those in hand 
precluded from urging that plea by Upse of time. 
Eangnath v. Govind, L L. B. 28 Bom. 639, followed, 
Mahomed v. JEzekiel, 7 Bom. L, B. 772, not fol« 
lowed. MlNALAL ShADIBASC v. KH4B3BTJI (1906). 

I. Ii. R. 80 Bom. 886 

-' Qujrdt Talukdar*9 Act (Bombay 



Act VI ofl88SJ, 98, 10, 11, 16 and 17-'TalukdaH 
Settlement Officer — Becition — Appeal-— Second 
appeal — Suhtequent euit in a Court of competent 
juriediction. — CertAm proceedings, which had arisen 
out of an application to the Talukdari Settlement 
Officer under s. 11 of the Qujrdt Talukdar's Act 
(Bombay Act VI of 1888) went up to the High 
Court in second appeal. Subsequently the same 
question having arisen between the same parties in a 
regular suit in a Court of competent jurisdiction, — 
Meld, that the question was not res judicatct. A 
Talukdari Settlement Officer is not a Court of juris- 
diction competent to try the suit. He is an ad- 
ministrative officer according to the machinery pres- 
cribe! by the Bombay Ijegislature. ** In considering 
the competency of a Court for the purpose of 
deciding on a question of res judicata,** the Court 
*' must look to the powers of the Com t in which the 
suit was instituted, and not to the powers of the 
Court by which that suit was decided on appe-il.*' 
Toponidhee Dhiraj Oir Gosain v. Sreeputt^ 
Sahanee, J. X. B. 5 Calc. 832, 838, followed. 
MALVBHH V, SVBBINGJI (1905). 

L Ij. B. 80 Bom. 220 
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— Bes judicata — ^To support a plea of 



res judicata it must appear from inspection of the* 
record that the person whose interest it is sought 
to bind was in some way a party to the suit. A 
mortgagor of ah undivided share 'may redeem the 
entirety, if the mortgagee does not object and may be 
compelled to do so, il required by the mortgagee. 
Therefore the fact that a suit for redemption A the 
entire property instituted by such a person was 
dismissed cannot affect the right of a co-sharer, wha 
was not a party to that suit In a suit for redemp* 
tion it was ordered that the mortgagor should recover 
possession on depositing the mortage money in the 
Qovernment Treasury. The money was deposited, 
but before it could be made over to the mortgagee,, 
the Sepoy Mutiny broke out and the Treasury was 
looted : Held, that the decree having become incap* 
able of execution owing to vis major, a fresh suit for 
redemption was required to give effect to the rights 
of the i^t^ies and ao justice between them ; and sucb- 
a suit was not barred under s. 244 of the Civil Pro- 
cednre (ode. Chaudhttbi Ahmib Baksh r. Ssth 
Baohubbb Dyal (1905) . 10 C. W. N. 116 

Bea judicata in rent suits — Inci" 



dental or collateral issues — Adjudication upon 
title to the land in rent suits, when res judicata in 
a subsequent title suit. — Where in a suit for rent 
the defendant denies the relationship of landlord 
and tenant and either sets up the title of a third 
person to the land for which rent is claimed, or 
pleads that she is not in occupation of the land or 
that the tenancy which existed has expired, the only 
material issue to be decided in the suit is whether the 
relationship of landlord and tenant subsisted between 
the parties for the period covered by the suit and the 
issue, if any, nosed as to the title to the land is an 
incidental or collateral issue not necessary for the 
decision of the suit : therefore the adjudication on 
this latter issue cannot operate as res judicata in a. 
subsequent suit between the parties for the establish- 
ment of title to the land. Srihari Banerjee v» 
Khitish Chandra Boy Bahadur, J, L, B. 24 Calc, 
569, Bun Bahadur v. Lucho Koer, I. L. B. 11 
Calc. (P. C.J 301, and Dwarha Nath Boy v. Bam 
Chand Aich, 3 C. W. N. 266: s,c. LL.B.2a 
Cafe. (¥. B.) 428, referred to. But where in a rent 
suit, the alleged tenant denies the plaintiff's title t& 
the land and sets up his own title to the same, tho 
issue as to the title to the land becomes a substantial 
issue in the suit, and the decision of the Coort on the 
qoestion of title becomes res judicata in a subsequent 
suit between the parties for establishment of title to 
the land. Baj Kristen Mukerjea v. Badhamadhah 
Haldar, 21 <^. B. 349, Badhamadhab Haldar v. 
Monohur Mukerjee, 1. X. B. 15 Calc. 756, and 
Katiswar Mukhopadhya v. Mohendra Nath Bhan^ 
dart, I. L. B. 25 Calc, 136, referred to. Where ia 
a suit brought by the plaintiff against the defendant 
for rent in respect of an alleged jama of il7 the 
defendant pleaded that he did not hold any separate 
jama of B7 under the plaintiff, but that the lands 
covered by the suit were included in a jama of 
B33 and odd. which they held under the plaintiff, 
and the Court held that the defendant did not hold 
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any separate jama of B7 under the plaintiff and 
the landB of the alleged jama were incladed in the 
defendant's Jama of B33 odd : Seld, that the 
decision that the lands were included within the 
defendant's ^'ama of RS3 odd, was not necessary 
for the decision of the snit» and consequently could 
not be res Judicata in a snbsequent suit brought bf 
the plaintiff against the defendant for the declaration 
of his title to those lands and for khat possession 
thereof. Sahadbb Bhali v. Bam Budba Uajldab 
0906) .... IOC. W.N. 820 

Bes Judicata — Suit.-^Where after a 



DIGEST OF CASES. 



( 



) 



remand by a higner Court, an issue was raised 
and accepted by the parties, and the decision 
became filial owing to the abandonment of an appeal. 
QticBr0-^Whether the decision was res Judicata in 
a subsequent suit notwithstanding that the raising of 
the issue on remand in the previous suit might have 
been open to objection. Tibbhuwan Bahadub 
SiKOH V. Bambswab Bakbh Singh (1906). 

10 C. W. N. 1086 

B.O. Ii. B. 88 I. A. 156 

1. 1-. B. 28 AIL 727 

.- EesJudicata^Suii dismissed in defen- 

danfs absence on plaintiff* s failure to adduce 
evidence — Fresh suit, if barred. — S. 18 of the Civil 
Procedure Code is no bar to a fresh suif^ when the 
previous suit was dismissed in the defendant's ab- 
sence on the failure of the plaintiff to adduce 
evidence. Eadha Prosad Singh v. Lid Sahab Eai 
J. X. B, 13 All. 63, referred to. Doha Bax v. 
Baohtt Nath Pandit (1905) . 10 O. W. N. 40 

Decision in previous suit that an 



agreement barred plaintiff'g right — Such decision 
res judicata though agreement time barred at date 
of subsequent suit, — A decision in a previous suit 
for possession of property, ttiat an agreement to 
sell executed by the owner of such property in favour 
of the defendant and a tender oif performance by 
the defendant, disentitled the plaintiff (who was 
found to have purchased with knowledge of the agree* 
ment and tender) to possession, will operate as res Judi- 
cata in a subsequent suit between tiie same parties on 
the cause of action. The fact that at the time the 
subsequent suit was instituted such contract of sale 
had become unenforcible by the Law of Limitation 
will not prevent the operation of the bar, when 
it is clear from the judgement in the previous suit 
that the Court did not intend that the defendant 
should bring a suit for specific performance of the 
contract. Adakkalam Chbttitab v, Bamaldtga 
Chbttiab (1906) . . L Ii. R 28 MacL 820 

' Bes Judicata—Civil Procedure Code 

(Act XIV of 1882), s. 13— Suit instituted before 
Muusif— Compromise-decree on appeal before 
District Judge— Application for review to have 
compromise-decree set aside— Decision, if bars fresh 
suit before Subordinate Judge-^ Ground for setting 
aside compromise-decree not raised in review- 
Fresh suit on such ground, if lies— Procedure for 
setting aside decree— Bute issued by the Sigh 
Court^Discharge—Fffect.—Vl&intms had instituted 
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three suits against the defendants in the Court oi 
the Itfunsif . Fending appeals preferred before the 
District Judge against the decrees of the Munsif, a 
compromise was filed and decrees made thereon. The 
plaintiflSs then applied for review of the decrees allege 
ing that their pleader had no authority to agree to the 
compromise. The District Judge rejected the ap- 
plication on the ground that the pleader had the 
requisite authorify. The plaintiffs obtained rules 
from the High Court against this order, but they 
were discharged. Plaintiffs now instituted a fresh 
suit in 4he Court of the Subordinate Judge praying 
that the compromise and the decree made thereon be 
set aside on the ground that the pleader had no 
authority to compromise and that the terms of the 
compromise went outside the subject-matter of the 
suit. Beldg that in order to have the compro- 
mise-decree set aside it was open to the plaintiffs 
to proceed either by way of suit or by an 
application for review, the latter being the more 
regular mode of procedure. Ashutosh Chandra v. 
Tara Prosanna Bog, J. L. B. 10 Calc. 612 (1884), 
followed. That the effect of the discharge of the 
rules issued by the High Court was to leave the order 
of the District Judge undisturbed. That the question 
regarding the pleader's authority to compromise was 
directly and substantially in issue in the proceeding 
for review and was heard and finally decided byl the 
Court of the District Judge which was a Court of 
jurisdiction competent to &y the present suit. The 
suit in consequence is barred by the rules of res 
Judicata, Koylash Chandra De v. TaracJe Nath 
Mandal, L L, Br 25 Calc. 671 ; Bhagwanbuttee 
Chowdhurain v. A» E, Forbes^ I. X. 22. 2S Calc. 
78, relied on. An independent suit would not 
lie merely because a ground is alleged for setting 
aside the decree, which was not taken in the ap- 
plication for review. The plaintiffs having elected 
to proceed by way of review, ought to have raised 
upon their application all the grounds upon which 
they relied for setting aside the decree. Bah Qopal 
Mazithdab v. Pbabitnna Evmab Sanial (1905). 

lOO.W.ir.629 
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Orant. 



See Landlobd and Tbnant. 

10 C. W. N. 425 

BESPONDENTS. 

See Mesne Pbotits. 

LIi. 8 Calc. 829 

BESTITUTION. 

See CiTiL Pboobdttbb Code (Act XIV of 
1882), ss. 244, 583. 

I. Ii. R 88 Oale. 867 

BESTITUTION OF CONJUaAI* 

BIQHTS. 

See Mahombdan Law. 

Lli. B.80 BonLl2a 
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BBSUMPTION. 

See CAirroviCEVT Pbopbbtt. 

L Ii. B. 80 Bom. 187 

See Sbbyioi Tbhubb . 10 C. W. N. 161 

BB- UNION. 

See HiKDTT Law 



10 C. W. N. 286 



BEVENUE. 

See Kbvt 



L Ii. B. 88 Gale. 140 



BBVBNUB COUBTS, JUBISDIOTION 
OF. 

SeeVxTBUo DB1CAHD8 Bbcotebt Act 

(Bekgal Act VII o» 1880), as 2, 17, 24. 

L Ii. B.:88 Calo. 1178 

BEVENUE SAIiE. 

See Chowkidabi Chakban Act. 

10 C. W. N. 698 

BEVENUE SALE IiAW (ACT XI OF 
1869). 

See Salb pob Abbeabs of Beyenitb. 



BEVEBSIONEB. 

See HiHDTT Law. 

See PfiOBATB 



I. !<. B. 88 Gale. 241 
LL.B.8dGale. 1001 



BEVIEW. 

See CiYiL Pbocbdttbb Code. 

L L. B. 88 Galo. 240, 606 

Second Appeal. — Application for review 

granted and the case directed u) be restored to the 
tile and re«heard. Baj Nabain Das v, Shasca* 

ITAHDA DA8 CHOWDHBr (1900). 

I.Ii. B.88 Gale. 1862 

Civil Procedure Code (Act XIV ^ of 

18S2). 99. 551, 623'-'Decree paeeed hy firet Court 
allowing plaintiff 9 claim — Appeal iy defendant 
— Summary di9mi99al of appeal — Application ht/ 
defendant to the firet Court for review — Jurisdic- 
tion. — Plaintifif having obtained a decree in the first 
Conrt, the defendant appealed, but his appeal was 
summarily dwmissed under s. 551 of the Civil Pro- 
cedure Code (Act XIV of 1882). Subsequently the 
defendant applied to the flpjt Court for review of 
judgment under s. 623 of the Code on the ground of 
discovery of new and important evidence. Meld, 
that as tiie defendant had preferred an appeal and it 
was dismissed under s. 551 of the Code, his applica- 
tion to the first Court of review of judgment could 
not be entertained. It is open to the person aggrieved, 
after an appeal has been preferred, to apply for a 
review, provided his appeal is withdrawn. As by 
the cancellation of the order for admission of an 
dppeal it is to be taken that no appeal was admitted. 



BEVIEW — eonelude d, 

BO by withdrawal of the appeal it must be treated m 
though no appeal was preferred. But when an 
appeal is actually dismissed, it was in fact preferred 
and cannot be regarded as not having been preferred. 
Bamappa V, Bhabma (1906). 

I. Ik B. 80 Bom. 626 

Civil Procedure Code (Act XIV of 



1882J, 99. 623 and 62e^Order in execution-^ 
Decree — Order reiecting application for review 
^^Appeal, — An oraer in execution, being a decree 
under the CivU Procedure Code (Act XIV of 1882), 
was passed on the 20th November, 1902, and a sup- 
plementary order as to costs was made on the 20th 
December following. On the 3rd August, 190S, 
ihe party aggrieved by the latter order applied under 
s. 628 of the Civil Procedure Code for a review of 
judgment. Notice was issu<d to the opposite party 
and the application for review was heard with tiie 
result that the Judge after disposing of certain 
technical objectioub proceeded to deal with the case 
on the merits and Imving done so he rejected tiie 
application for review with costs on the 14th Sep- 
tember, 1908. Against the said order the applicant 
having appealed, — Held that the order rejecting the 
application for review was not appealable. The 
proper procedure would be to appeal from the order 
of the 20th December, 1902, relating to costs. A 
petition of review involves three stages of procedure. 
The first stage commences ordinarily with an ex 
parte application under s. 623 of the Civil Proce- 
dure Code. 1 he Court may then either reject the 
application at once, or may grant a rule calling on 
the other side to show cause why the review should 
not be granted. In the second stage the rule may 
either be admitted or rejected and the hearing of 
the rule may involve to some extent an investigation 
iuto the merits. If the rule is discharged then the case 
ends. If, on the other hand, the rule is 
made abbolute, then the third stage is reached. The 
case \b re-heard on the merits ard may result in a 
repetition of the former decree or some variation of 
it. Though in one aspect the result is the same 
whether the rule be dischai-ged or on the re-hearing 
the original decree be repealed, in law there is a 
material difference, for in the latter case, the whole 
matter having been re-opened, there is a fresh decree. 
In the former case the parties are relegated to, and 
still rest, on the old decree. Vadilal v. Ffichand 
(1906) .... I. Ii. B. 80 Bom. 421 

Review of judgment-— Effect of 



order on review — Appeal from original decree, 
— Where an application for review of judgment is 
granted, the result is a new decree superseding the 
original decree, and not merely some amendment 
thereof. An appeal was filed pending an application 
for review of judgment in the Court below; the 
review was granted, and an order passed which 
purported merely to amend the decree then under 
appeal. Held, thatthe order for re\ lew superseded 
the original decree ; the decree under appeal had 
ceased to exist and the Hppeal could not be heard. 
Kuar Sen v. Qanga Bam, Weekly Notee, 1890, 
p. 144, followed. Kanhaiya Lal v. Balded Pba- 
SAS (1905) . • .1. Ii. B. 28 Aa 240 
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BEVISION. 

See AWABD. 

See CiTiL Paoobdvbb Codb. 

I. Ii. B. 88 Cal^84 
See Cbihikal Pbooedttbb Codb. 

I. L. B. 38 Calo. 654 

See POSBBBSION. 

BIGHT OF OCCUPANCY. 

See Laxdlobd and Tbnamt. 

I. Ii. B. 88 Oalo. 681 

Ac^uUition of right of occupancy — 

Contract, effect of-^Contract barring acquieition 
of right in perpetuity — Bengal Act VIII of 
1869, 9, 7^Bengal Tenancy Act (VIII of 
1885), $9. 178 (IJ, cl. (a-^s.J, 178 fSJ, cL (aJ.—An 
sg^'eenient made before the passing of the 
£ngal Tenancy Act between a landlord and his 
tenant, which bars the acquisition of the right of 
occupancy during the lifetime of the tenant, does 
not come within the prohibitory terms of s. 178 
(3), cl. (a) of the Act, nor does it come 
within the terms of s. 178(1), cl. (a) of that Act. 
Where before the passing of the Bengal Ten- 
ancy Act a landlord entered into an agreement 
with his tenant and the defendant that the 
former would hold certain lands under him for 
her life and that after her death the landlord would 
take kha9 possession of them and that her heirs, that 
is, the defendant or her heirs, would never raise any 
objection or prefer any sort of claim to them. 
Heldt that it was a valid contract under s. 7, Bengal 
Act Till of 1869 : that the tenant during her 
lifetime was not an occupancy raiyat and that the 
defendant* never having been recognized by the 
landlord as tenant, was a trespasser. Baul 
Chakdba Chaebatabti V, NisTABiNi Dbbi (1905). 
1. Ii. B. 88 Calc. 186 
B.0. 10 C. W. N. 688 

Acquieilion of right of occupancy— 



Q-hatwali tenuree — Bengal Tenancy Act (VIII 
of 1885 J, 9, 181. — Occupancy rights cannot be 
acquired in ghatwali lands. Moheeh Majhi Y. 
Pran Krishna Mondal, 1 C. L J. 1348, referred 
to. Upbxdba Nate Hazba v. Bam Nath Chow- 
i)hbt(1906) . . I. Ii. B. 88 Calc. 630 

BiaHT OP BBPIiY. 

See Cbihihal Pboobdubb Codb. 

I. Ii. B. 80 Bom. 421 

BiaHT OF SUIT. 

See BsyoAL TKNAircT Act, b. 188. 

10 0. W. N. 787 
See BovD, Altbbatioit 07. 
See Civil PBOCBDimB Codb, s. 18. 

10 C. W. N. U6 
See CiriL Pboovdvbb Codb, 8. 311. 

10 C. W. ST. 274. 606, 866 



BIQHT OF BTnT-^ontinued. 

See PuBuo PKMiVDB Rbcotbbt Act, 8. 7. 
lOCW. N.180 

' Mistake in decree^^Separate euit to eet 

aside — Maintainability, — It cannot be broadly laid 
down that any error in a decree made by a Court may 
be challenged by 8 separate suit. Sadho Misser ▼. 
Golab Singh, 3 C, TV. N. 375 ; Jogeswar At ha 
V. Ganga Bishnu Qhattack, 8 C. W. N, 473 
(1903J,Te{ertedL to, Chakd Mba v Asima Babxt 
(1906) . . . . 10 C. W. N. 1024 

— ^— ^ Bes judicata^— Civil Procedure Cods 
(Act XIV of 1882), 9. 13Suit inetituted before 
Muneif — Compromise-decree on appeal before 
District Judge ^Application for review to have*' 
compromise-decree set aside — Decision, if bars fresh 
suit before Subordinate Judge — Ground for setting 
aside compromise^decree not raised in review — 
Fresh suit on such ground, if lies ^Procedure for 
setting aside decree — Rule issued by the High 
Court — Discharge-— Effect, — Plaintiffs had instituted 
three suits against the defendants in the Court of 
the .Monsif. Pending appeals prererred before the 
District Judge afrwinsi the decree of the Munsif, a 
compromise was filed and decrees made thereon. Tlio 
plaintiffs then applied for review of the decrees alleg- 
ing that their pl^er had no authority to agree to 
the coroproiuise. The District Judge rejected the ap- 
plication on the ground that the pleader had the 
requisite authority. The plaintiffs obtained rules 
from the High Court against this order, but they 
were discharged. Plaintiffs now instituted a fresh 
fuit in the Court of the i^ubordinate Judge praying 
that the compromise and the decree made tiiereon be 
set aside on the ground that the pleader had no 
authority to compromise and that the terms of the 
compromise went outside the subject -matter of the 
buit. Held, that in order to have the compro« 
mise-decree set aside it was open to the plaintiffs 
to proceed either by way of suit or by an 
application for review, the latter being the mere 
regular mode of procedure. Ashootosh Chandra v. 
Tara Prasanna Roy, J. i. 12. 10 Calc, $12 (1884), 
followed. That the effect of the discharge of the 
rules issued by the High Court was t*> leave the order 
of the District Judge undisturbed. That the question 
1 egiirding the pleader's authority to compromise was 
directly and substantially in issue in the proceeding 
for review and was heard and finally decided by the 
Court of the District Judge, which was a Court of 
jurisdiction competent to try the present suit. The 
suit in consequence is barred by the rules of res 
judicata* Koylash Chandra Dev, Tarack Nath 
Mandal, I, L, JB. f^ Calc, S71 i Bhagwan- 
buttee Chowdhurain r. A, H, Forbes, I. Z. JS. 28 
Calc, 78, relied on. An independent suit would 
not lie merely btcausea ground is alleged for 
setting aside the decree, which waa not taken in the 
application for review. The plaintiffs having elected 
to proceed by wav of review, ought to hav6 raised 
npon their application all the gp'ounds upon which 
they relied for setting aside the decree. Bah Go?al 
Mazuxdab v. PBAsiTNirA KiTXAB Sabial (1905). 

10 0. W. N. 629 
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BIGHT OF SUIT — oonsluded. 



' ■ Agreement in subsequeni deed to paif 
balance due on a prior document, gives no fieeh 
right of suit, when ^previous obligation not dis* 
charged, — Where a promiasory note had been exe- 
cuted by the defendant in favour of the plaintiff and 
■ome time afterwards the defendant by another 
document assigned certain decrees to the pUintiff 
and the document provided that the amounts realized 
by executing the decrees should be credited towards 
the amount due on the promissory note and that 
the defendant should pay any balance that may 
remain due after the decrees had been realized, but 
the original promissory note had not been can- 
celled or returned to the defendant or otherwise dis- 
charged: — Held, that the plaintiff's only claim 
was on the promissory note and that the subsequent 
document conferred no fresh right of suit and that 
the plaintiff's suit brought after the expiry of the 
period of limitation for a suit on the promissory 
note was barred. Bfirker'e claim (1894), 3 Ch^ D, 
290, referred to and applied. YENiTATASAiflAH 
Pantitlu tj. Bamakbishna Pantulu (1906). 

L Ii. B. 28 Mad. 295 

BIOTINQ. 

See CBiuiirAL Pboobdttbb Code, 

# — Common object, omission to find — 

Failure of the common object charged — Appellate 
Court — defective charge — Prejudice — Criminal 
Procedure Code (Act V of 1898 J, ss, 423, 537, 
so. (n) -Private defence of property in possession 
of assailants -Penal Code (Act ^XLV of 1S60J, 
s, 97, 99, 147.-^Held, by Woodbofvb and Mookbb- 
JBB> JJ, (Bampini, J^ dissenting) that, when the 
judgments of the Appellate Court and the Magistrate 
cpn&in no finding as to what the common object of 
an unlawful assembly, if any, was, ihe conviction 
ought to be set aside. Where the common object 
•tated in the charge against the petitioners was to 
take possession of some property by criminal force 
or to enforce a right or supposed right on it, and the 
Appellate Court found that the opposite iMurty had 
been trying to encroach upon the land decreed to the 
petitioners and that the occurrence was the result of 
the complication, which the opposite party was trying 
to introduce by stealthy, wrongful acts : — Held, by 
the majority of the Court, that the common object 
alleged in the charge had not been made out, and 
that the accused were entitled to be acquitted. 
Eahimm/uddi v. Asgar AH, I, L. JS. 27 Calc, 990 
followed. V/here tiie charge did not specify the 
property, the taking possession of which was stated 
to be the common object of the unlawful assembly, 
and its specification would have altered the whole 
complexion of the case : — Seld, by the majority of 
the Court, that the omission had prejudiced the 
accused and was not cured by s. 587. cl. fa) : Behari 
Mahton T. Queen'Empress, I. X. It, 11 Calc, 106. 
Sabir r, Queen-JSmpress, /. X. B, 22 Calc. 276, and 
Chunder pooikar Sen v. Queen-Empress, 3 C. W. 
Jf. 605, followed. Where the petitioners were main- 
tained in possession of certain lands, under a. 145 of 
the Critninal Pr6oedure Code» including the home- 
ftead of A, and the opposite party unlawfully 



BlOmXa^-coneiuded. 

attempted to take possession of some huts standing 
tbereom whereupon the petitioners came with an 
arme#body and demolished the huts, and on being 
resisted by the opposite party wounded some of 
them : — l^eld, by the majority of the Court, that 
they were justified in taking precautions and using 
such force as was necessary to prevent aggression by 
the opposite party. Pachkouri v. Queen^Empress, 
I, L. B. 24 Calc. 686. followed. Ganouri Lai Bus 
V. Queen^Empress, L L, B, 16 Calc. 206, distin« 
guished. Pobbsh Nath Sibeab v. Bicfbbob 
(1905) • • . . 1. 1.. B. 88 Calo. 286 

BOAD AND PIXBIilO WOBK8 CEBSSa 
See Abwabs . I. L. B. 88 Calo. 688 



BOAD-CES8. 

See Saxb 



. 10 C.W.N. 868 



BUIiE AGAINST PEBPETUITY. 

See Will • I. L. B. 28 Mad. 477 



s 



SALS. 



See Bbnami . . 10 C. W. N. 670 
See Bbngal Tbnaboy Act. 

10 C. W. N. 876 
See Cbbtifioatb . I. Ii. B. 88 Calc. 84 

See Citil Pboobditbb Codb. 

10 C. W. N. 188 
I. Ii. B. 80 Bom. 676 

See GiTABBLiN . . 10 C. W. N. 768 
See Laitdlobd and Tbhakt. 

I. L. B. 88 Calo. 666 
See MoBTGAQB .L L. B. 88 Calc 82, 688 
See FoBSBBBioir . I. Ii. B. 88 Calo. 487 
See Foblio Dbhakdb Bbootbbt Act. 

I. Ij« B. 88 Calo. 1178 
10 C. W. N. 180 

See BBTEinTB Salb Law. 

10 C. W. N. 187. 487 

See Tbansbbb oe Pbopbbtt Act, s. 90. 

10 C. W. N. 862 

,-: Decree — Setting aside sale — Void sale 

—Code of Civil Procedure (Act XIV of 1882J, 
s. 244^ifortgage — Sale of mortgaged property'^ 
Moneg decree — Transfer of Property Act (IV of 
1882), ss, 67, 99. — A sale in contravention of the 
provisions of s. 99 of the Transfer of Property Act 
is void, although a third party is the purchaser and 
only a portion of the propeHy was under mortgage 
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BAIiS — eontinued. 

the sale being of the whole nndivided property. 
Sheodsni Tewari v. Bam Saran Sin^h, L L, J2. 
^ Calc, 164, and Shib Doss Dots v. KaH Kumar 
Boy, L L. jB. so Cole. 463, referred to. Such a Bale 
may be set aside under s. 244 of the Code of Civil 
Procedure. Mayan PathuH t. Pakuran, J. X. B. 
Ha Mad* 847, followed. Soinr SnraH v. Bbhabi 
13inoh(1905) . . I. Ii. B. 38 Calo. 288 

Puhlie Demands Becovery Act (Bengal 



Act I of 1895 J, ss, 20, 21~'Ciml Procedure Code 
(Act XIV of 1882), 98, 223, 224, 244, 311, 312^ 
Setting aside eale—IrregularUy — Bight of suit, — 
A certificate for recovery of cesses was made by the 
Cess Collector of Burdwan against the plaintiff and 
other persons, who were all residents of that district ; 
the major portion of the property in respect of which 
the certificate was made was also sitoated within the 
jurisdiction of the Burdwan district ; the certificate 
was, however, ordered to be sent to Birbhum for exe- 
cution and an intimation was sent that the demand 
was to be realised by the sale of the debtors' interest 
in a certain mouzah in Birbhum. The Birbhum Court 
thereupon held the sale, ffeld, in a suit to set aside 
the sale, that the sending of the certificate for execu- 
tion to the Birbhum Court was not authorised under 
3, 223 of the CItU Procedure Code, and consequently 
the subsequent proceedings were not legal and the sale 
cannot stand. That the suit was not bfurred by s. 812 
of the Civil Procedure Code. S. 812 of the Civil Pro- 
.tedure Code does not apply to execution proceedings 
held under the Public Demands Kecovery Act. Bam 
Taruck Saxra v. Dilwar AH, I, L. B, 29 Calc, 73, 
relied on. Gibish Chakpba Chanodab v, Golax 
Kabih(1906) . . lOO.W.W. 847 

8.0. L Ii. B. 88 Calo. 461 

Public Demands Becoverg Act (Ben^ 



gal Act VII of 1880), s. 17 — Powers of revision of 
the Commissioner and the Board of Bevenue^ 
Certificate sale— Setting aside — Certificate issued 
under the Cess Act (Bengal Act IX of 1880)- 
Limitation — Deciding case in a partg*s absence — 
Proper remedg,—Ben^ Act V II of 1880 for the 
-recovery of public demands applied to cases of road 
and other cesses. Sadhusaran Singh v. Panchdeo 
Lai, I, L, B. 14 Calc, i, referred to. Where 
■sk Commissioner set aside a sale held in execution 
•of a certificate granted by a Deputy Collector in 
Tespect of a fine imposed for failure to comply with a 
notice under s. 16 of the Cess Act, on the ground that 
the evidence for the petitioner made out "a prima 
facie case of fraud, or at any rate of irregularities, 
which prevented the petitioner from obtaining know- 
ledge of the proceedings against him, and caused the 
iale of his estate at a most inadequate price," BCeld, 
that the power of revision conferred on the Commis. 
■ionerby s. 17 of Bengal Act VIl of 1880, was 
jimply sufficient to justify the order setting aside the 
■ale. The Board of Revenue also had power to in- 
•tdrfere in this case under s. 24 of the Act. S. 17 of 
Bengal Act VII of 1880 applied to orders made 
■tiiter as well as before sales in execution of certi- 
ififiates itfued under the Act. The periods of limita- 
JioQ i4)plicable in ordinary cases were not binding on 
the Commissioner, when he was acting in exerciie of 



SAl^— eontinued, 

his revisional jurisdiction. Tt is an elementary prin* 
ciple, which is binding on all persons, who exercise 
judicial or quasi judicial powers, that an order should 
not be made a^inst a man's interest without there 
being given him an opportunity of being heard. 
In this case the order of tiie CommlBsioner annulling 
the sale was challenged in a regular suit brought in 
the Civil Court on the ground that the order was 
made without hearing the purchaser, ffeld, that the 
proper remedy of the purchaser was to apply to the 
Commissioner for a re-hearing. Lalitbswab Sixgh 
V. MOHUKT Bak Eishen Das (ir06). 

10 C. W. N, 969 



Application to set aside so le on the 

ground of fraud — Previous suit with similar 
object dismissed — Procedure — Estoppel, — S. 144 
(c) of the Civil Procedure Code governs a case in 
which a person seeks to set aside an auction sale 
on the ground of fraud and on the g^und that 
the decree-holder himself held a mortp^age on the 
propertv br< ught to sale. This plea had been urged 
successfully by the appellant in a regular suit brought 
by the present respondent, but the former now pleaded 
that the remedy should be by suit and not by exe- 
cution proceedings. Per Aikhan, J.— The appellant 
cannot be allowed to go behind the issue decided in 
the course of the previous litigation. Gata Pbasad 
MiSB r. Randhib Sinoh (1906). 

I. KB. 28 AIL 881 

Transfer of Property Act (IV of 

1S82), s, 90 — Execution of decree — Payment into 
Court of decretal money and costs — Stay of 
sale, — Where the sale of mortgaged property has 
been directed by an order absolute under s. 8 of 
the Transfer of Property Act, 1882, it is open to the 
person holding the equity of redemption in such 
property to pay into Court at any time before the 
sale the amount of the decretal debt and costs, and 
thereupon the execution proceedings will cease. It is 
not necessary that the person holding the equity of 
redemption should wait, until the property is actually 
putlup for sale. Boja Bam Sivghji v. Chunni Lai, 
I. L. B 19 All. 205, and Harjas Bai v. Bameshar, 
I.L,B 20 All. 35^ followed. Bibijan Bibi v. 
Sachi Bewah, I. L, B, 31 Calc, 863, referred t3. 
MiSBi Lal r. MiTHU Lal (1905). 

I. II.B.28A11.28 

Execution of decree — Stile in exe- 



cution — Non-payment of required portion of 
the purchase money at date of sale — Irre* 
gularity. — Held, that the fact that an auction 
purchaser at a sale held in execution of a decree did 
not pay the 2 per cent, of the purchaae-n-oiey re- 
quired by s. 306 of the Code of C ivil Prrcedure at 
the time of the sale waa a mere irregularity, which 
would not affect the validity of the tale, unless it* 
could be shown that substantial injury was thereby 
caused to the judgment-debtor. Intizam AH Khan 
V. Narain Singh, I, L, B, 5 All, 316, declared to be 
no longer lavt. Ahxad Bakhsh o. Lalta Pbaaad 
(1906) . . I. Ii. B. 28 All. 888 

Execution of decree — Apptioativn -fo 

set aside sale — Who have a right to apply^^ 
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BALE^coneluded. 

Bevision.—A, mortgagee aned for sale on his mort- 
gage impleading, betides the mortgagee, two 
persons, who claimed a title to the mo^gaged pro- 
perty adverse to the mortgagee. In that snit it was 
decided that the property the subject of the mort- 
gage in suit belonged to the mortgagor and not 
to tne other defendants. The plaintSf mortgagee 
obtained a dec: ee for sale and caused the mortgaged 
property to be sold by auction. The defeodants, 
other than the mortgagor, applied to have this sale 
set aside under s. 310A. pf the Code of Ciyil 
Procedui«, but their application was rejected and 
they then sought in revision to get this order reversed. 
Seld by Banebji, J.— That the defendants appli- 
cants were not entitled to make an application under 
s. 810A of the Code, they not being judgment- 
debtors, whose property had been sold. Per 
BicHABDB, J. — Whether or not applicants were 
entitled to make the application, which they did 
make (wid they pssibly were so entitled) the Court 
below did not fail to exercise a jurisdiction vested in 
it by law nor did it act in the exercise of that 
jurisdiction illegally. Its order was, therefore, not 
open to revision. Bajah Amir Satan Khan v. 
Sheo BaJcsh &%njjh, L. E. 11 1. A. 237, referred to. 
Bah Singh v. Salig Bam (1905). 

]. Ik B. 28 AH 84 

Execution of decree ^Froptrt if io he 

eold ancestral in part only — Transfer of decree 
to CoUector^Notification (Local Ootemment) 
No, 671, dated August 3ht, ISSO.Seld, that 
where the Civil Court is satisEed that the land, 
which is ordered to be sold or any portion of it is 
ancestral, it should transfer the decree for . execution 
to the Collector so far as regards ancestral land only. 
Ahmad Ghafb Khan v. Lalta Peasad (1906). 

I. !<. B. 28 All 681 

■ Sale, setting aside^ Irregularity — 

Jurisdiction, — When a Court, in which an applica- 
tion for execution was pending, receiied aa order 
from another Court under s. 278 of the Civil 
Procedure Code for attaching the deoret: and returned 
the order with an intimation that it did not contain 
information as to the amount of the decree and 
subsequently held the sale. Meld, that the sale was 
invalid and was accordingly set aside. That it was 
not a mere irregularity as tiie Court had no jurisdic- 
tion to hold the sale. Manik Lal Seal v. I3ono- 
MAU MUKEBJEB (1905) . . 10 C. W, N. 198 

SALE BY OPPIOIAIi ASSIGNEE. 

See Insoltenct Act. 

1. 1*. B. 80 Bom. 516 

BALE-DEED. 

See CoNSTBUOTiON OF Document. 

L L. B. 88 Calc. 44 

BAIiB FOB ABBEABS OF BEITT. 



SALE FOB ABBEABS OF BENT— con- 
eluded. 

Act (IV of 1S82J, s. 99.— The sale of a holding in 
execution of a decree for rent obtained by a land- 
lord, who also held a mortgage of the holding, ia 
void, and the purchaser at^the sale acquires no title 
against another moitgagee of the holdings who has- 
purchased it under a decree on his mortgage. 
Sheodeni Tewarx v. Bam Saran Singh, I. L, B. 
26 Calc, 164, followed. Babibvddin v. Kailas 
Kamini DiBi ( 1905) . I. L. B. 88 Calc. US 



SAIiE FOB ABBEABS OF BEVENX7E. 



— Bevenue Sale Law (Act XI of 1859J» 

ss, 28, SO — Liahilitg of an auction^purchaser to 
pay arrears of Oovernment revenue — Date of sale 
—Contract Act (IX of 1&72), s. 59.— The liabiHtj 
of an auction-purchaser at the sale held under Act 
XI of 1859 to pay arrears of Oovernment revenue- 
arises from the date of the sale, when the title vesta- 
in the pu^haser an4 not from the date of the sale 
certificate. Laws regulating the relations of an. 
ordinary creditor and debtor do not apply to the- 
realization of land revenue. Where t&eiefore a. 
proprietor of an estate makes a payment expressly 
for a later period, when there were earlier arrears,, 
the Collector was fully competent to set off the 
amount paid against the earliest arrears dne. 
Qanoa Bishitn Sinqh v. Mahomed Jak (1906). 

I. Ii. B. 88 Calo. 1188 
8.0. 10 C. W. N. 948- 



-^Act XI of 1859, ss, 7, 18, B3—CoU 



' M. I. II Bights of purchaser — Landlord having 
a mortgage of the holding^ Transfer of Prepertg 



lector^s order exempting from sale — Conditional 
order, effect of-^Notice of sale on raigcU — Irregu* 
laritg in issue and service — Proof— Onus — Pre* 
sumption — Bengal Act VII of 1868, s, 8 — Evidence 
Act (I of 1872), s, 114 (ej ^Substantial injurg — 
Collector's grounds for exempting from sale — 
Court's power to examine. — ^The plaintiff-respondenta- 
(proprietors of a mehal) defaulted to pay the June in- 
stalment of the revenue of 1898, namely, il22-9-2, the 
latest dav of payment of which sum was the 28th 
June, 1898. On the 19th August, 1898, they remitted 
to the Collector by postal money order a sum of B80-1 
onaccount of the revenue of the mehal without specify- 
ing for which instalment it was intended ; but on we 
8ra September following, t^ey presented an applica- 
tion to the Collector praying tiiat the amount remitted 
miffht be received on account of the June instalment 
and the mehal be released from liability to sale. The 
total amount of Government dues upon the estate at 
the time including revenue, cesses and other fees,, 
being B46-8-6 ; the Collector on the 16th Septem- 
ber, 1898, made the order "... Accept all 
dues, if paid within 8 days and exempt." Six days 
later the Collector further ordered <* applicant has not 
appeared since, so payment not accepted." Before 
the passing of these^two orders on the 12th September^ 
1898, the respondents had sent to the Collector by 
postal money ordej B80-1 anna for revenue of 
the mehal, without any speci6cation as to instalment 
for which it was intended and this sum had been* 
credited in the Collectorate books against tfaft* 
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BALE FOB ABBEABS OF BEVEKUE— 
continued. / 

September instalment of il80-l-4. The fact of 
this payment had not been brought to the notice of 
the Collector when he made his order of the 16th 
September, 1898. On the 22nd September, 1898, the 
estate was put up to auction and was purchased by 
the appellaiits for an inadequate price. Seldf that 
as there was no order of exemption from sale within 
s. 18 of the kevenue Sale Law, the estate was liable 
to sale under its proTisions. The conditional order 
made on the 16th September was not an order under 
8. 18 of the Act Per Mooeebjbe, J, — It is not 
open to the plaintiff in a suit to set aside a revenue 
sale, to urge, under cover of a general ground taken 
in his appeal before the Commissioner, specific 
irregularities other than those urged before the 
Commissioner. Bal Muhoond Lai I v. Jirjudhun 
Bay, L L. B. 9 Calc. 271, commented on. It 
is not open to a Civil Court to examine the reasons 
of an order of a Collector purporting to be made 
under s. 18 of the Revenue Sale Law and to hold 
that the Collector ought to have made an order 
different from that made. The operation of s. 8 of 
Bengal Act VII of 1868, in curing defects in the issue 
and service of notices under s. 7 of the Herenue 
Sale Law considered. The onus is on the person, 
who seeks to have a sale set aside, to establish that the 
requirements of the statutes had not been complied 
with by the CoUectcr, The fact that notite under 
8. 7 of the Act was not served in accordance with the 
provisions of that section does not necessarily lead to 
an inference of substantial injury to the proprietor. 
UdOHAMSfES AgA v. JaDFNANDAK J HA (1905). 

10 C. W. N. 187 

'Act XI of 1859, #. 87" Assignee of an 



auction'purchaser of an entire estate, if entitled to 
avoid an encumbrance. — An assignee of an auction- 
purchaser of an entire estate sold for arrears of rev- 
enue can exercise the privileges given to an auction- 
purchaser under the provisions of s. 87 of the Bev- 
enue Sale Law to avoid incumbrances. Koilas 
Chandra Dutt v. JahharAli, 20 W, B. 29 (1S74), 
followed. SosBi Bhusan Majvmdab v. Kbamat- 
VLLAH Sbeieb (1905) . . 10 C. W. N.448 

' Act XI of 1869, f . 37— Suit for ejects 



ment hy purchaser — Occupancy raiy at ^Defence — 
Onus-^Benyal Tenancy Act (VIII of 1885), s, 21. 
— A purchaser of an estate at a revenue sale sued an 
occupancy raiyat for the recovery of some lands, 
which were situate within the ambit of the estate. 
Seld, that the onus is, in the first instance, on the 
raiyat to make out a primd facie case, that at the 
time when the revenue sale took place and the plain- 
iSSL purchased the estate, he held the land in a' suit 
as a raiyat within the meaning of the proviso in s. 87 
of the Revenue Sale Law or within the meaning of 
8. 21 of the Bengal Tenancy Aor. Ahbika Chitbk 
Chakbatabti v. Dta Oazi (1906). 

10 O. W. N. 497 

^Act XI of 1859, s. 37--" Permanent 



SALE FOB ABBEAB8 OF BEVENT7E— 
concluded. 

Semhle. — The expressions "permanently settled" 
and " permanent settlement " in s. 87 of the Revenue 
Sale Law contemplate the Permanent Settlement Of 
1798. Koowar Singh v. Qom Sundar Persad Singh, 
J. i. B. 24 Calc. 887, and Baj Chunder Chowdhry 
V. Sheikh Bashir Mahomed, 24 W. B. 476, re- 
ferred to. In a suit to avoid certain tenures by 
a purchaser at a revenue sale of an estate, which waa 
once permanently settled in 1793, purchased by Gov- 
ernment at a sale under Act 1 of 1845 and again per- 
manently settled in 1864, the plaintiff contended 
that these tenures were liable to be avoided, unless the 
defendants proved by positive evidence the existence 
of the tenures from the Permanent Settlement of 
1798. The defendants proved that the tenures were 
mentioned in the Survey Chitta of 1889, that they 
were not avoided on pmtihase by Government and 
were again recognised by Government in 1864, that 
rents lukd been paid at a uniform rate for at least 
60 years, and that there had been sales of the tenures. 
Seld, that the Court may and ought to presume^ 
backwards and hold that the defendants have dis- 
charged the onus thrown on them by s. 87 of the^ 
Revenue Sale Law. Upendra Krishna v. Ismail 
Khan, L. B. 31 L A. 144 : s.c. 8 C. W. N. 889, 
followed. Nagbndba Lal Cbowdhubt v. Nazib 
ALi(1906) . . . 10C.W.N.50a 

SAIiE PBOCLAMATION. 

See EZBOUTioN. 

L Ii. B. 88 Cale. 66^ 

SANCTION OF COURT. 

See Inbolvbnot Act. 

L Ii. B. 80 Bom. 615 

SANCTION TO PBOBECUTE. 

Se€ Cbimutal Pbooedubb Codb. 

I. Ii. B. 88 Cale. 142, 554 

Begistrar of the Small Cause Court-^ 



Settlement,** meaning of— Suit to avoid tenures 
Burden of proof-^Proof that tenure dates fi-om the 
Permanent Settlement^^Presumption backward. — 



j^ge — Validity of sanction— Power of the High 
Court on reference by Presidency Magistrate — 
Criminal Procedure Code (Act V of 1898), ss. 195- 
(1) cl. (b) I 432, 433 (1) - Fraudulent decree not 
set aside by a Civil Court — Penal Code (Act XLV 
of 1860), s. 210. — Where a plaintiff instituted a 
false suit for money, and fraudulently obtained an^ 
ex parte decree therein, before the Begistrar of the 
Calcutta Small Cause Courts who subsequently left 
the country on furlough, and an application for 
sanction to prosecute him under ss. 209 and 210' 
of the Penal Code, in respect of such suit and decree 
was made to the Officiating Chief Judge of the^ 
Courti and granted by him : — Held, that the sanction 
was valid. Ordinarily, as a matter of convenience- 
and expediency, an application for sanction should 
be made to the Judge, who tried the case, if he be^ 
present in the Court ; but if he is not, it is open to 
the Court, that is, to any other Judge of the Court to 
grant sanction. In the matter of Krishna Oobinda 
Dutt, 9 C. JF. N. 8 9, distinguished and dissented 
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"SANCTION TO BROBEOXJTB—eoncluded. 

irom. Ambica Rov v. JSmperor, 2 C i. J, 65 «., 
jreferred to. JT. C, Pro. 12th November, 1872, 6 
Mad. H. C, Ap. XII, followed. Upon a Reference 
under 8. 488 of the Criminal Prooedore Code the 
High Court deals only with the particular pointi of 
law stated for its opinion, hut not with the facts of 
the case nor any other objection to the validity of 
"ihe proceedings referred. The offence in s. 120 of 
the Penal Code is committed, when the decree is 
fraodnlently obtained, and the fact that the decree 
lias not been set aside, though admissible to prove 
that there was no fraud, is not a bar to a prosecution 
under the section. Ehfbbob v. Molla Fuzla 
Kabih (1905) . . I. Ii. B. 88 Calo. 198 

^AFINDA. 

See Chota "Skivim Landlobd and 
Tenant Pbocbdubb Act, s. 144. 

10 C. W. N. 284 
iS«« HindttLaw. 



BABANJAM. 

See Deekhan Aobiovltubibts' Belie v 
Act . • I. L. B. 30 Bom. 101 

iSAUDAYIK. 

See HiNDV Law. 

See Stbidhan . I. Ii. B. 80 Bom. 228 

BEBAIT. 

See KviDBNOB Act (I of 1872), 8. 90. 

1. Ii. B. 88 Calo. 571 

SECOND APPEAIi. 

See Pbnoal Tbnanot Act, ss. 103A, 105, 
106A,109A . I. Ii. B. 88 Cale. 882 
See Civil Pbocbdubb Code. 

L Ii. B. 80 Bom. 178 
See Pbb-bmption. 

I. U. B. 88 Calo. 698 
See Bbtiew. 



. Chutia Nagpur Landlord and Tenant 

Procedure Act (Bengai Act I of 1879, as amended 
l>y Benff(dAct Vofl90B) — Order passed in execu* 
Hon. — ^No second appeal lies from an order passed in 
-execution under tlie Chutia Nagpur Landlord and 
Tenant Procedure Act (Bengal Act 1 of 1879) as 
4Uiiended by Bengal Act V of 1903. I swab Lal 
Singh v. Jagoo Sahit (1905). 

I. Ii. B. 88 Calo. 878 

' Question of law -^Enhancement of 

rent—BhaoU - Nakdi — Bengal Tenancy Act 
(VIII of 1885), s. 29Svidenoe.^Enhsakcemeaat 
of rent imder the Pengal Tenancy Act most mean an 
-enhancement of the same kind of rent. A couTersion 
of nakdi into hhaoH therefore cannot be regarded 
as an enhancement within the meaning of s. 29 of 
-that Act. Where the Subordinate Jiulge left out of 
aecount an important portion of the evidence relied 



SECOND AF'PBAIi'-c9ncludsd. 
upon by the plaintiff. Meld, that this was an error of 
law and a ground of second appeal to the High 
Court. Hassan Kuli Khan v. Nakohhbdi 
NoHiA(1905)^ . . 1. 1.. B. 88 Cala 200 

Provincial Small Cause Court Act 



(IX of 1887), Sch. II, Art. 31- Jurisdiction 
of Small Cause Court — Suit to recover an ascer- 
tained sum as profits of land^High Courts 
Practice.— The plaintiff sued to recover three speci- 
fic sums of money amounting to il447-ll-0, being 
her share of the revennes and profits of three seti of 
landsr alleging in her plaint that the money had 
been wrongly received by the defendant. Seld, 
that the suit was one cognizable by a Court of Small 
Causes { and that^ therefore, no second appeal lay. 
OlBJABAI V. Bagbitnath (1905). 

I. Ii. B. 80 Bom. 147 

Suit of the nature cognizable in the 

Court of Small Causes — Execution of decree. — 
No second appeal lies against an order in execution of 
a decree in a suit of the nature cognizable in the 
Court of Small Causes. Shgama Charan Mitter v. 
Debendro Nath Muherji, J. L. B. 27 Calo. 484, 
followed. Nabatan v. Nagindas (1905). 

L la. B. 80 Bom. 118 

8ECBETAB7 OF STATE, IjIABILITT 
OF. 

■ Oovernmewt servant, suit bg^— Power 

of the Government to dismiss its servants — Co/use 
of action — P/atn^.— The Crown has power to dismiss 
its servants at will, and no authority representing the 
Crown is able in the employment of persons in the 
service of the Crown to contract with them so as to 
deprive the Crown of the enjoyment of that power. 
. Such power can only be excluded and restricted by 
an Act of the Legislature. Dunn v. The Queen, 1 
Q. B, 11$, relied on. Qould v. Stuart, App. Cos. 
575, distinguished. Held, that the plaint did not 
disclose a cause of action enforceable at law, because 
it did not allege that any statutory enactment existed^ 
which had the effect of exempting the plaintiff from 
the liability, which the law imposed on those, who 
were engaged in the service of the Crown. Vo88 
r. Seobbtabt of Statb tob India (1906). 

L Ii. B. 88 Calo. 669 

SECT. 

See Civil Pbocbdubb Codb. 

SECUBIT Y FOB GOOD BEH AVIOIXB. 

See Cbihinaij Pbocbdubb Codb. 

SEBVICE TENT7BE. 

See Landlobd and Tbnant. 

1. 1.. B. 88 Calo. 889 



. Chrant of land for services-- Grant in 

lieu of wages — Bight of grantor to resume lamL 
when services are not required— Grant ofmokhMok 
village for long period at unvarying quit^rent'^Be^ 
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SBRVICE TENURE— coffcZiM{«<i. 
.iumption, tn^ /or.— Where a grant of land is gnbiect 
to a bniden of Bervicey and is not a mere grant in lien 
of wages the grantor has no right to pnt an end to 
the tenure, whether the services are performed or not, 
4W long as the grantees are willing and able to perform 
tike services. Leelanund Singh v. Munooruf^%n 
Singh, L. B. I. A. Sup. Vol. 181 1 13 B. L. B. 
124, followed. A mokhasah village had been held 
(by the defendants and their ancestors in a yearly 
•quit-rent of B144 from a period antecedent to the in- 
troduction of the British Qovemment on conditions of 
-service to provide a specified number of men as 
^custodians of the grantor's property and to attend him 
on hunting or military expedi^ons. The services were 
rendered intermittently and not continuously, and batta 
was paid to the grantees, when actually on duty. The 
•quit- rent had never varied for a period of 120 years, 
.and there had been no interference with a devolution 
•of the property from heir to heir nor any instance of 
resumption during that period.— J7eZ<f, in a suit for 
resumption by the zemindar, that he was not entitled 
to diq>en8e with the services and resume the village at 
his option. Vbnkata Nabasiicha Appa Bao 

■9, SOBHAHADBI APPA BAO (1905). 

I.I«.B.2eMad.62 
B.O. Ii. B. 28 I. A. 46 
8.0. 10 C. VI. N. 162 

•BET-OFF. 

See Cause op Aotiov. 
See Pbb-emption. 

L L. B. 88 Calo. 676 

3HEBAIT. 

See Bengal TsyANOY Aot. 

10 C. W. N. 42 

See Dbbvtteb . 10 C. W. N. 1000 
See HiKDir Law 10 C. W. N. 826 

See Lbttebs of Abministbation. 

10 C. W. N. 482 

See Pbobatb and Adhinistbation Aot, 

8. 8 . 10 a W. N. 822 

-SHIAH. 

See Tbustbb. 

8HIKMI IKTEBE8T. 

See Hebgeb . I. Ii. B. 88 Calc. 1212 

^BLAJSTDEB OF TITLE. 

See Cause ov Action. 10 C. W. K. 107 

SMAIili CATJ8E COUBT. 

0- Suit of the nature cognisable in the 

Court of Small Caueee-^SxectUion of decree^ 
Second appeal. — No second appeal lies against an 
order in execution of a decree in a suit of the nature 
cognizable in the Court of Small Causes. Shgama 
Charon Mitter^ v. Dehendra Nath Mukerjee, J. X. 
M. 27 Calc, 484, followed. Nabatan v, NAonrDAS 
il90b} • •• . . I. L. B. 80 BoaiL 118 



SMAUi CATJ8E COUBT, MOFn88rU 

■ Frotineial Small Camee Courts Ad 

(IX of 1S87), Sch. 11^ Art. Sl—JuHsdiction of 
Small Cause Court — Suit to recover an ascertained 
sum as profits of land— Second appeal — High 
Court — Practice. — The plaintiff sued to recover 
three specific sums of money amounting to 
B447-11-0. being her share of the revenues and 
profits of three sets of lands, alleging in her plaint 
that the money had been wrongly received by the 
defendant Seld, that the suit was one cognizable 
by a Court of Small Causes ; and that, therefore, no 
second appeal lay. Qibjabai v. Baghunath 
(1905) . . I. Ii. B. 80 Bom. 147 



. Jurisdiction — Suit for balance due on 

a partnership account — Addition of prayer for 
dissolution of partnership — Civil Procedure Code, 
«. 646B, — ^Where a plaint asked in effect for tbe 
recovery of a balance iJleged to have been struck on 
the winding up of a partnership. Seld, that the 
fact that a prayer for a declaration that the partner- 
ship had been dinolved was added did not oust the 
jurisdiction of the Court of Small Causes. Heldp 
also, that when a reference is made to the High Court 
under s. 646B of the Code of Civil Procedure, the 
Court, which makes it» should state its reasons for 
considering the opinion of the Subordinate Court, 
with respect to the nature of the suit to be erroneous. 
Chhotu v. Jawahib (1906) I. Ii. B. 28 AIL 288 

Application to set aside an ex parte 



decree — Necessitg of depositing amount of 
decree origiving seouritg. — S. 17 of the Provincial 
Small Cause Courts Act, 1887» requires that at the 
lime of presenting lus application the applicant must 
either deposit in C-ourt tne amount of the decree or 
give security as provided for by the section so that 
the deposit of the decretal amount or the furnishing 
of security is a condition precedent to the entertain- 
ing of an application to set aside an ex parte decree. 
Jogi Ahir v. BUhen Dagal Singh, L L. B, 18 
Calc, 83, followed. Bamasami v. Kurisu, L L. B. 
13 Mad. 178, and Muhammad Fatal AH v. Karim 
Khan, Fui^'. Bee. 1894, p. 410, dissented from. 
Jagan Nath v. Cbet Bam (1906). 

I. Ii. B. 28 Aa 470 

. Provincial Small Cause Courts Act (IX 



of 1887J, Sch. II, Art. 41'~Small Cause Court 
— Jurisdiction — Suit fbr contribution arising out 
of satisfaction of a joint decree for costs. — Held, 
Ihat a suit by one of several joint judgment-debtors, 
who had satisfied a joint decree for co^ f oi^contri- 
bution against the other joint judgment-debtors, was 
not a suit exempted from the jurisdiction of a Court 
of Small Causes. Bisva Nath Shah v. Naba Kumar 
Chowdhurv, I. L. B. 16 Calc. 713, followed. Bhai* 
bob v. Bam Baban (11)06) I. Ii. B. 28 All. 292 

■ ■ Provincial Small Cause Courts Act 

(IX of 18S7), Sch. II, Art Sl—Suiifor rsn^.— A 
suit bv a divided coparcener to recover his share of 
rent nom a tenant, and, if he should not be liable^ 
from the other coparcener in whose sole name the 
lease was executed by tbe tenant, is substantially a 
suit for rent and is not as against the coparcener *'a 
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SMALL CAUSE COUBT, 

concluded. 



MOFTJSSIL- BOIACrrOR-concluded. 



suit for the profite of immoveable property belonging 
to plaintiff, which have been wrongfully received by 
defendant ** within the meaning of Art. 81 of the 
lecond schedule of the Provincial Small Cauae Courts 
Act Seinivasa Baohata Attakoab v. Pichai- 
KABAN(lk05) . . I. L. B. 29 MacL 184 

SOCIETIES BEGISTBATIOIl' ACT {XXI 
OP 1860). 

. 8. 20 — Charitable eocietif — Religious 



90c%ety existing for the management of a public 
mosque.— A religious purpose may be a charitable 
purpose, and a society for religious purposes will 
ordinarily be a society for charitable purposes. 
Charitable purposes are not restricted to the giving 
of alms or other charitable reliefs, but the words have 
a much wider legal meaning. In re White : White 
V. White (1893), 2 Ch. D. 41, followed. Held, that 
a religious society, which had for its object the control 
and management of, and the protection of the pro- 
perty appertaining to, a certain public mosque, was a 
society, which might legally be registered under the 
provisions of the Societies Registration Act, 1860. 
Afjxtmak Islamia ok Muttba v. Nasib-ud-Din 
0906) .... L L. B. 28 All. 884 

SOLICITOB. 

Cost* — Solicitor** lien for coete-^ 

Summary jurisdiction of Court over guitors^^ 
Compromise by parties without knowledge of 
solicitor — Solicitor's right to oppose motion — 
Negotiable security -^Transfer of negotiable secu- 
rity by debtor to his creditor— 'Effect. — ^By a 
private compromise between CuUianji, the plaintiff 
in the first suit, and Lakshmibai, the 6th defendant, 
who was also the plaintiff in the second suit, it was 
agreed that the plaintiff should give to Lakshmibai 
certain immoveable property and fil6,853 in full 
settlement of her claim and a further sum of i)500 
for her solicitor's costs. On the 21st February^ 1904, 
possession of the immoveable property was given and 
a sum of B500 paid to Lakshmibai. CuUianji 
also gave to her 3 hundis for R 5,000, R5,000 and 
B5,853 respectively, but the hundis were dishonoured 
on their due dates. In March and April, 1904, the 
plaintiff paid 2 sums of R 5,000 to Lakshmibai, by 
cheque, in lieu of the 2 hundis for R5,000. On 
the 4th June. 1904, Lakshmibai's solicitor gave 
notice to the plaintiff, that he had a lien for costs on 
the sum of HI 5,8 53 agreed to be paid by the 
plaintiff to his client. On the 22nd of June, 1904, 
the plaintiff paid the sum of R5,853 to Lakshmi- 
bai, in cash, ia respect of the hundi for R5,853, 
which was dishonoured. The plaintiff, thereupon, 
moved for an order, authorizing the delivery to him 
of certain property, alleging th*kt he had settled and 
■atisfied the claims of Lakshmibai. Lakshmibai's 
solicitor opposed the motion on the ground that the 
■ettlement and satisfaction were collusive transac- 
tions intended to cheat him out of his costs and 
asked the Court to order the plaintiff to deposit the 



sum of R9,000 as security for the same. Meld, 
that in the absence of fraud or collusion between the 
parties, the solicitor was entitled to be paid his taxed 
costs, by the plaintiit, up to R5.853. being the 
amount paid by the plaintiff after notice of the lien. 
The High Court of Bombay has a summary jurisdic- 
tion over its suitors for the purpose of enforcing a 
solicitor's lien for costs; and in enforcing it the 
Court must be guided by the principles of English 
law. Whether the solicitor moves the Court by aa 
application of his own or appears to oppose a motion 
of the party against whom the lien for costs ia 
alleged to arise, in either case he calls in aid the 
equitable interference of the Court under its sum- 
mary jurisdiction. Devkabai v. Jefferson, Bhai^ 
shankar and JDinsha, J. L. B. 10 Bom. 248, wid 
Khetter KrUto MiHer v. Rally Prosunno Qhose^ 
I. L. B. 25 Calc. 887, followed. Bamd^yal Serow- 
gee v. Bamdeo. I. L. B. 27 Calc. 269, dissented 
from. Held, also, that the giving of a negotiable 
security by the plaintiff to Lakshmibai operated as a 
conditional payment only and not as a satisfaction 
of the debt. In re Bomer and Haslam (1893), 2 
Q. B. 286 at p. 296, followed. Cullianji r. 
Baqhowji (1904) . . I. L. B. 80 Bom. 27 



SPECIAL DAMAGE. 

See CiTiL Pbocbdubb Code. 



SPECrPIO LEGACY. 

See Pbobate ind 
(V OP 1881) . 



Administbatioit Act 

. 10 C.W.N. 6a 



SPECIFIC PEBFOBMANCE. 

See ExEcaxiox of Deobee. 

10 C. W. N. 346 
See Gfabdian 10 C. W. N. 768 

See JuBiSDioTiON. 

L L. B. 33 Calo. 106& 
See Specific Relief Act. 

I. L. B. 30 Bom. 467 

Delay in bringing suit— Laches — 

Limitation. — Delay, which Iei short of the period 
prescribed by the Limitation Act and which is not of 
such a character as to give rise to an inference of 
abandonment of right is no bar to a suit for specific 
performance, unless it is shown to have prejudiced 
the defendant Lindsay Petroleum Company v. 
Hurd, L. B. 5 P. C. 221, and Jamnadas Shankar^ 
lal v. Atmaram Harjivan, I. L. B. 2 Bom. 133^ 
referred to. Kissen Qopal Sadaihsy v. Kally 
Pbosonno Sbtt (1905) . I. L. B. 33 Calc. 633 

SPECIFIC BELIEF ACT (I OF 1877). 

See Lbasb . L L. B. 33 Calo. 803 



B.8. 



See LisciTATiov Act, Sch. II, Abt. 142. 

ioc.w.ir.1081 
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SPECIFIC BELIEF ACT (I OF 1877)— 
concluded, 

B. 81 — SaU — Suit for tpccijlc perform" 



anoe — Eectification — Mutmal mietake — Clear 
proof.^'To establith a right to rectification of a 
document it is necenary to show that there has been 
either fraad or mutual mistake. Under the terms 
of 8. 81 of the Specific Belief Act (I of 1877), it is 
necessary that the Court should find it clearly proved 
that there was such mistake. " A person, who seeks 
to rectify a deed upon the ground of mistake, must 
be required to establish, in the clearest and most 
satisfactory manner, that the alleged intention to 
which he desires it to be made conformable continued 
concurrently in the minds of all parties down to the 
time of its execution, and also must be able to show 
exactly and precisely the form to which the deed 
ought to be brought." Foioler v. Fowler flS59J, 
4 D. 4r J. 250 <U p. 264, followed and applied. 
Hadhabji v. Baunath (1906). 

I. Ii. B. 80 Bom. 457 



B 42— Civil Procedwre Code (Act 

XIV of 1882J, ». 2SB—SuU brought under ». 283 not 
liable to dismissal, because no further relief asked. 
— ^The special right conferred by s. 283 of the Code 
of Civil Procedure on a claimant* whose claim is 
rejected, to sue for a declaration of his title in so far 
as it is affected by the order passed against him is 
not controlled by the proviso to s. 42 of the 
Specific Belief Act, and the plaintiff in such a suit 
is not bound to ask for any further relief, to which he 
may be entitled. Kunhiamma v. Kunhunni, I, L, £. 
15 Mad. 140, overruled. Amhu v. Ketlilama, I. Z. 
E, 14 Mad. 23, followed. Kbistnam Soobaya o. 
Pathm A BxB (1905) . I. L. B. 29 Mad. 151 

8. 42 — Declaratory decree — Suit to 

declare that a person teas not adopted by the 
plaintiff. — The setting up of an adoption alleged to 
have been made by £e plaintiff is such an infringe- 
ment of his right as sole owner as to entitle him to 
sue for a declaratory decree under s. 42 of the 
Sf-ecific Belief A ct declaring that the person alleged 
to have been adopted is not his adopted son. It is 
not necessary for the maintainability of such a suit 
that a claim mnst be set up by the party alleged to 
have been adopted. Chinnasahi Hudaliab v. 

AUBALATANA MUDAUAB (1905). 

I. L. B. 29 Mad. 48 

BFE8 SUCCESBIGNIS. 

. Mahomedan Law. — A mere spes sue* 

cessionis is unknown to, and not recognised by, 
Mahomedan Law. Abdool Hoosbik v. Goolam 
H008BIN (1905) . . I. L. B. 80 Bom. 304 

STAMP. 

See Act II of 1899. ScH. I, Art. 1. 

I. Ii. B. 83 Calc 298, 488 

STAMP ACT (II OP 1899). 

. , B. \^— Stamp — Promissory note^ 

Stamp not cancelled — JEtidence of consideration. 



STAMP ACT (LI OF lSe9)--concluded. 
for debt aliunde eulmissible.'-^'Plfkmtifi sued for the 
recovery of a loan secured by a promissory note. 
When itie promissory note was produced in Court it 
was found that the stamp on it had not been cancelled, 
and it was therefore treated as an unstamped docu- 
ment and the Court refused to allow other evidence to 
be given of the debt. Held, that evidence of the debt 
was admissible aliunde. When a cause of action for 
money is once complete in itself, whether for goods 
sold or money lent or for any other claim, and the 
debtor then gives a bill or note to the creditor for 
payment of the money at a future time, the creditor, 
if the bill or note is not paid at maturity, may always 
as a rule sue for the original consideration, provided 
that he has not endorsed or lost or parted with the bill 
or note under such circumstances as to make the 
debtor liable upon it to some third person. Sheikh 
Akbarv. Sheikh Khan, I. L. R. 7 Calc. 256, 
followed. Banabsi Pbasad v. Fazal Ahmbd 
(1905) . . . • I. If. B. 28 AH. 298 

— Sch. I, Art. \~~Stamp — Construction 



of document — Memorandum of account — Acknow 
ledffment of debt — Admissibility of evidence. — The 
plaintiff sued for the recovery of certain sums of 
money lent by her deceased husband to the defen- 
dants, a firm of bankers, and she produced in support 
of her claim two documents described in the lower 
Courts as sarkhats. These were 'documents in the 
form of extracts from bankers' books showing a 
credit and debit side and in one case a balance struck, 
but they were not signed by the parties or either of 
them, and they contained no acknowledgment of or 
promise to pay a debt. They were not stamped. 
Held, that these papers were merely memoranda, 
which might be given in evidence for what they were 
worth, but did not require to be stamped. Udit 
Upadhya v. Bhawani Din, I. L. B. 27 All. 84, 
referred to. Ditlicha Eunwab v. Mahadeo 
Pbasad (1906) . . I. L. B. 28 AIL 488 



STATUTE, CONSTRUCTION OP. 



■ Land Acquisition Act (1 of 1894), 

ss. 12 and 18— Notice by the Collector^ Reference 
to Court — Meaning of word ** immediately** — 
Where a statute or written contract provides that a 
certain thing shall be done "immediately" regard 
must be had, in construing that word, to the object 
of the statute or contract as the case may be, to the 
position of the parties and to the purpose for which 
the Legislature or the parties to the contract intend 
that it shall be done immediately. Iv be Lavd 
Acquisition Act (1905) I. Ii. B. 80 Bom. 276 



STATUTE, INTEBFBBTATION OP. 
See Civil Pboobdubb Code, s. 102. 

10 C. W. N. 981 

See Tbaksvbb ov Pbopbrtt Act, b. 95. 

10 C. W. N. 828 
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BTATUTECL 

24 and 25 Vict, Csp. CIiIV. 

See ACT (liOOAL) II ov 1901, s. 20. 

I. L. B. 88 Calc 686 

STATUTORY BOAD. 

See PoBT CoxMisaiOKiBS' Act (Bevoal 
Act V OF 1870), bs. 5, 6, 31, 38. 89. 

I. L. B. 88 Calo. 1248 

STBTDHAV. 

See HiKDF LiW. 

I. If. B. 88 Calc. 815, 845 
I. Ii. B. 80 Bom. 481 

See HlTAKBHABA. 

I. L. B. 80 Bom. 888 

8TBIDHAK AYANTUKA, 
See HiHDU Law. 

10 C. W. TSr. 1, 610, 802 

SUBMOBTGAGE. 

See HoBTOAOB. I. Ii. B. 88 Calc. 688 



BUB-SGH. BIGHTS. 
See Lbasb . 



I. L. B. 88 Calo. 208 



SUCCEBBION. 

See CvTOHi Memoks. 

I. Ii. B. 80 Bom. 187, 270 
See HiHDir Law. 

I. Ii. B. 88 Calc 187. 247, 807. 

845.468 

I. L. B. 80 Bom. 607 

10 C. W. IT. 95, 610. 802 

See Laitdlobd ahd Tenant. 

10 C. W. N. 17 
See Pbaotioe . 10 C. W. N. 280 

See Belioiovs Endowhent. 

I. Ii. B. 88 Calc. 688 

BTJCCESSION ACT (X OF 1865X 

See Adhinistbation Bond. 

10 C. W. IT. 678 

88. 20, 22, lO^^Eelationehipe con- 

iemplated hff the Act are legitimate relationshipe 
only — Gift hy will of the residue to such eharitiee 
as the trueteee may think deserving, is good, — llie 
Succession Act (X of 1865) contemplates only those 
relationships, which the law recognizes, that is, those 
flowing from a lawful wedlock. The gift, hy will, 
of the residue to " such charities as the trustees may 
think deserving*' is a good gift, the objects heing 
wholly charitable. Smith v. Massey (1906). 

I. Ii. B. 80 Bom. 500 



BiroCEBBIOir ACT (X OF I865>-coii- 

iinued. 

88. 82. Ul, 116. U7. 

See HiHDtr Law. 

I. Ii. B. 88 Calc 947, 180» 



— ^8.10L 

See Wiu, 



I. Ii. B. 80 Bom. 477 



8.107. 



See Pledge. 

See Beoistbatoh Act. 

I. Ii. B. 80 Bom. 804 



88. HI. 116— JTiWti Law^Will^Com^ 

struetion^AmthorUy to adopt — Bequest to adopted 
son — AMthoritg to adopt declared invalid — CHfl 
over to daughters — Testacy or intestacy — NtOmre 
of interest taken hy each daughter — Damghter with 
natural children and daughter toith adopted child 
^Preferential right to inherit — Meaning of " to 
whom and whose respective sons I give, devise and 
hequeath the same*^^ Limitation, word* of-^ 
Succession Act (XoflS66), ss. 111, 116 and 117. 
— S. Ill of the Succession Act only applies whoi- 
the prior betjuest is capable of taking effect and 
is not ab initio Toid. If a bequest has failed ab- 
initio, s. 116 applies. A testator by his Will author* 
ised adoptions in a manner which, in a suit brought 
by tiie adopted son, was held to be invalid under the 
Hindu Law. The Will further directed that in case 
'* some of such adopted sons surviying his wife and 
dying under the age of 18 years without leaving a 
son or sons, his executors should make over and divide 
tiie whole of the estate both real and personal into 
and between his daughters in equal shares, to whom 
and their respective sons he bequeathed the same." 
Meld, that s. 116 of the Succession Act, incorporated 
in the Hindu Wills Act» applied and this constituted 
a gift over to the daughters. That the gift, a 
valid gift to the adopted sons, having failed, the 
daughters became entitled to the estate absolutely and 
in equal shares, and the words "their respective 
sons" in the above clause were words of limitation 
and not words of purchase. Though under the 
Hindu Law a Hindu married daughter takes by 
inheritance a limited estate, she takes «n absolute 
estate under a devise by Will, unless her interest is 
curtailed by express words or by necessary implica- 
tion. Bamcuami v. Papayya, I, X. S. 16 Mad, 
466, Lala Ram Jewan LoIy. Dal Koer, L L, J2. 
^ Calc, 406, Musst. Kalany Koer v. Laohmee Per- 
shad, 24 W. J2. 895, Bhobatarini Dehya v. Peary 
Lai Sanyal, L L. S, 24 Calc, 646, Atul Krishna 
Sarcar v. Sanvasi Charan Sircar, 9 C.W. If, 784. 
The Court, following the practice laid down in 
Lalit V. Chukkun, L. PL. 24 L A. 76, left the ques- 
tion, whether the gift is defeasible on either daughter 
dying without male issue, open. Under the Hindu 
Law an adopted son holds the same position as a son 
bom as regards inheritance from the adoptive 
mother's relations. Radha Pbosad Hulliok v 
Rani Mow Dassi (1906) . 10 C. W. IT. 685. 
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SUCCESSION ACT (X OF 1865;— ?cii- 
cluded, 

B. IBl—Wilf-^AppUcation hy legatee 



for letter* of administration — Grant limUed to re- 
covery of legacy only — Suit by another legatee to 
recover legacy — Maintainability — JProofof Will 
only essential. — Letters of administratioii with a 
copy of the Will annexed in respect of the entire 
estate left by the testator was granted by the District 
Judge to a legatee to whom the testator had be- 
qaeathed an allowance for maintenance. On appeal, 
the High Court directed that the letters shoiUd be 
limited to the realisation by the g^rantee of that allow- 
ance only. But before fresh letters in terms of the 
High Court's order could be issued by the District 
Judge, the legatee died. Subsequently another 
legatee to whom also the testator had bequeathed an 
allowance for maintenance brought a suit for recovery 
of the same. JECeld, that s. 187 of the Succession Act 
was no bar to the recovery of the plaintiffs claim. 
If a Will is once proved and probate or letters of ad- 
ministration granted, that would entitle any one of 
the legatees or any one claiming under the Will to 
obtain relief from Court. S. 187 of the Succession 
Act does not contemplate that every legatee claiming 
under a Will should have to obtain separate probate 
or letters of administration in respect of the estate 
or a portion of the estate in order to be entitled 
to maintain a claim for the legacy. Chakdba 
KiSHOBS BOT V. PBOSANNA KmCAB DA88 (1906) 

IOC. W.N. 864 



SB. 242, 267. 268. 



See ADxnasTBATiON Bokd. 

SUCOBSSIOir CEBTEFIOATB ACT (VH 
OF 1888). 

' 8S. 8 (2), 8 and Q-^Ch'ant of certi* 

ficate — Order to file security — Practice, — Where 
a Judge acting under s. 9 of the Succession Certi- 
ficate Act requires security to be furnished by a 
person to whom a certificate of succession is granted, 
the amount of the security should be specified in the 
order and a time should be prescribed within which 
the security must be furnished. Semble — That s. 8 
of the Act cannot be applied to the case of the fixed 
deposit in a bank, such not being a security within 
the meaning of section 3 {2), Gulbaji Kunwabi v, 
Jaqdbo Pbasad (1906) . I. Ij. B. 28 AIL 47? 

— B. 4 — Certificate not necess(&y in so 

far as the decree is made enforceable against 
mortgaged property, but necessary so far as the 
decree imposes personal liability, — A decree for 
the enforcement of a mortgagee's rights as against 
the mortgaged property is not a decree for a ' debt * 
within the meaning of s. 4 of Act YIl of 1889 ; but 
it would be otherwise with reference to a personal 
decree for the debt, and a certificate will be a con- 
dition precedent to such a personal decree. Fateh 
Chand v. Muhammad Bakhsh^ I. L, E, 16 All. 
259, not followed, Palanitandi Pillai v. 
Yeebammal (1905) . . I. Ii. R. 29 Had. 77 



SUIT. 

See Adhikxstbation Bovd. 

See Attaobmbnt. 

See Dekhak AGBioirLTT7BiSTS Bbubv Act 
(XVII OF 1879). 

Suit — Omission of part of claim — 

Withdrawal without leave — Fresh suit for claim 
omiUed, if barred — Leave to withdraw on con- 
dition — Non-fulfilment of condition — Fffect, — ^If 
a plaintiff withdraws from a suit itithout the leave 
of the Court, s. 43 of the Civil Procedure Code is 
a bar to his instituting a fresh suit in respect of 
any portion of the claim, which he may have omitted 
to include in his previous suit. The same conse- 
quences follow when a plaintiff is allowed to with- 
draw with liberty to bring a fresh suit on condition 
of paying the defendants costs within a certaia 
time and fails to pay such costs within that time. 
Haue Nath Das v, Hossaik Ali (1905). 

10 O.W.N, a 

— Bight of suit^Farties.—B. 816 of the 



Civil Procedure Code is only an enabling strction snd 
not prohibitive of an independent aqtion in a Civil 
Court. A suit was brought by an auction •purchaser 
for the recovery of purchase-money from the decree- 
holder, who had received it, on tLe ground that the 
judgment-debtor had no title to the property sold. 
Seld, that the suit was not barred by the provisions 
of s. 316 of the Civil Procedure Code. That th& 
judgment-debtor was not a necessary party. Subbn- 
DBA Nath Qhosb v. Bbki Madhab Misba (1905). 

10 O. W. N. 274^ 

SUIT FOB ADMIinSTBATION OF 
TRUST. 

See Civil Pbooedubb Codb, s. 639. 

I. li. R. 83 Calo. 112 

SUIT FOB PABTITION OF IMMOVE^ 
ABLE PBOPEBTY. 

See Civil Pboobdubb Codb, s. 396. 

I. Ii. B. 83 Ciac. 76 

SUIT FOR BESTITUTION' OF CONJU- 
GAL BIGHTS. 

See Act XII ob 1887, ss. 15, 18 and 19. 
I. L. B. 33 Calo. 546 

Suits Valuation Act (VII of 1887)^ 

ss, 9 and 21 — Valuation of suit — Jurisdiction, — A 
suit for restitution of conjugal rights is not a suit, 
which is of necessity excluded from the jurisdiction of 
a Munsif. The value of such a suit b, as a rule, the 
value which the plaintiff chooses to put upon it, pro- 
vided that the suit be not unwarrautably under- 
valued or overvalued from improper motires^ 
Aklemannessa Bibi v. Mahomed Hatem, I. L, B, 
SI Calc, 849, dissented from. Oolam Bahman 
V. Fatima Bibi, I, L, B, 13 Calc, 282, Mowla 
Newaz v. Majid-un^nissa Bibi, I, L, B, 18 Calc- 
378, Shire v. Shire, 5 Moo, F. C, 81, and D'Orliao 
v. D'Orliac, 24 Moo, P. C. 374, distiuguished.. 
Skedion Bam v. Tulshi Bam, I, L, B, 15 All. 378^ 
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SUIT FOB RESTTFimON OP COlTJir- 
QAIs niQSTQ^ concluded. 

Jag Lai v. H%r JStarain Singh, J. L. E. 10 All, B24> 
Makabir Singh v. Bekari Lai, J. X. E. 13 All. 
^20, Madho Dai v. Ramji Fathak, I, L. R, 16 
All. 286, huA Lakshman Bhatkar v. Babaji Shot- 
Jcar, I. X. R, 8 Bom. 31, referred to. Zaib, HusAnr 
Xhan r. Khfbshbd Jan (1906). 

I. li. B. 88 AU. 645 

aCJIT IN FOBMA PAUPBBIS. 

Civil Procedure Code (AjeI VIll of 

1859J, ». 809 — Suit in form d pauperis — Successful 
petitioner — Charge of Oocernment for Court»/eee 
— Crown debt, prioritg of — S. 411 of the Civil Pro- 
xednre Code is an enabPng section. Though it in- 
dicates the manner, iu which the<^rown may proceed 
to realise Conrt-fee^ of a saccestf al pauper plaintiff, 
which form a Crown debt, it does not preclude the 
•Crown or its representative from urging its pre- 
rogative and insisting oq its right to precedence over 
all other creditors. A sacoessfnl pauper plaintiff, 
attached and sold for her costs certain property, 
other thin the property in snit, belonging to the 
jndgment-creditor. The sale-proceeds wer0 paid into 
Court. The pluntiff's Solicitor applied to have his 
costs paid out of the Bale-proceeds. The Government 
Solicitor also applied to have his certified Court-fees 
paid to him out of tb» fund in Court : Reld, that 
the GoYemment Solicitor was entitled to precedence 
and that it was not necessary for him to attaeii the 
fund before getting payment. Secretary of State 
V. The Bombay Landing and Shipping Co,, Ld., 
^ Bom. H. C. 23 (O. C. J.Js Qunput Putaya v. 
The Collector of Kanara, I. Z. R. 1 Bom. 7 ; 
•Gulz'iri Lai v. Collector of Bareilly, I. L. R. 1 
All. 596 ; The Collector of Moradabad v. Muham- 
mad JDaim, J. L. R. 2 All. 196 ; Ramdaa v. The 
Secretary of State, I. L. R, 18 All. 419 ; and 
Bell V. The Municipal Commiteioners, J, L. R. 25 
Mad. 457, referred to. GrANODA Bala liASBE v. 
BuTTO Kbishna Dass Baibaqbb (1906) 

10 C. W. N. 867* 

SUITS, Civil* AND POLITICAL. 

See Pbitt Council. 

I. L. B. 33 Calc. 218 

SUITS VALUATION ACT (Vll OP 1887) 
88. 9 and 21. 

5'fle Act XII OP 1887, 38. 15, 18 and 19. 
I. L. B. 28 All. 646 
See CiYUs CoiTETS Act (XII op 1887). 

See Suit pob Restitution of Conjugal 
Bights. 
SURETY. 

See Administbation Bond. 

I. L. B. 33 Calc. 718 

^ ^, 10 O.W.N. 673 

See tSTOPPEL. 

SUBVTVOBSHIP. 

See HINDU Law I. L. B. 83 Calc. 676 



TAXATION. 

— Practice^Aitorney and client's costs 

payable out of estaie-^CounseVs fee excessive^ 
Disallowance on taxation^Belehambers* Rules 
and Orders, 780, 785— Where on a motion for 
discharge of j^uardians the Court ordered the guar- 
dian 8 cost of opposing the application to be taxed as 
bebreen attorney and client and paid out of the 
estate. Held, that the Taziiig officer was right in 
diaallowiug as against the estate an excessive fee 
paid to counsel for appearing on the application, and 
should only allow the excess even as against the 
client, when it was manifestly shown that the 
client taiew that the fee was excessive and that he 
might be called upon personaUy for the excess. The 
duties of a Taxing Master explained. In the 
matter op Thakub Dassbb Dassbb (1903). 

L L. B. 38 Calc. 827 

TENUBB. 

See Landlord and rsNANT. 

I. L. B. 33 Calc. 566 

THBATBB. 

See Bo]£BAY Municipal Act. 

City of Bombay Municipal Act 

(Bombay. Act III of 1888 J, s. 249 -Place of 
public resort.—A theatre is a place of public resort 
and as such falls within the purview of s. 244 of 
the City of Bombay Municipal Act (Bombay Act III 
of 1888). Empebob v. Dwabkadas (1905). 

I. L. B. 80 Bom. 882 



TIDAL BIVBB. 

See FiSHBBY 



10 O. W. N. 540 



TITLE. 



See Advebsb Possession. 
See Limitation Act, Sch. II, Abt. 142. 
10 C. W. N. 630 
See Kbs Judicata. 

I. L. B. 83 Calc. 1101 



TOBT. 



• Tort — Master and servant— Malicious 

prosecution — Damages for — Implied authority in 
the servants -Acting in Master*s interest— Zemin- 
dar and Naib. — The defendant No. 1, who was a 
peon under defendant No. 2, the Naib of defendant 
No. 8, prosecuted the plaintiff in the Criminal Court, 
but the plaintiff was found not guilty and acquitted. 
In a suit subsequently brought by the plaintiff 
against the defendants Nos. 1, 2, 3 to recover 
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damagw for malicious proflecation, it was found that 
the prosecotion of the plaintiff was started by the 
defendant No. 1 under the orders of tibe defendant 
No. 2 in the interest of and for the benefit of defen- 
dant No. 8 and that all the expenses in tiie prosecu- 
tion of the criminal case were borne by the estate 
of the defendant No. 8 : Meld, that the defendant 
No. 8 is answerable for the wrongful acts of his 
servants, defendants Nos. 1 and 2, and is liable to 
pay damages to the plaintiff, it being clear that 
thm was an implied authority in the Naib, defen- 
dant No. 2, under whose orders the defendant No. 1 
was acting, in starting the prosecution against the 
plaintiff, and the object of the servant's action was 
to advance their master's, cause. Sabat Chahdba 
Boy Chaudbitby v. Dawlat Sikgh (1906). ,. 

TRADE HABK. 

5«« Appeal , . lOC.W. N, 7 
See Cause of Action 10 O, W. N, 107 
See Peval Code. 

Sellef*9 deeiffH — RighU of mannfac* 

ture ^Partnership —IHeeoluiion — Partner contu 
nuinff the bueinees — Bi^ht to eue in reepect of 
trade fftarXr.— In the year 1892 M designed a label 
fbr ffoods ordered by hts firm C. J. & Co. from 
J. F. A. & Co., the London manufacturers. The 
label consisted of a youth and g^rl in fancy dress and 
goods bearing the label became known in Bombay 
and up-country as < Jori Hal.' By ITs request the 
name of C. J. & Co. was printed on the border of 
the label in Persian and Gujarati characters. In 
1897 M*B partner having retired from the firm. If, 
the fourUi plaintiff, continued the business of 
C J. & Co. with the other plaintiffs, under ilie name, 
style and firm of Y. & Co. V,& Co. then ordered 
ffoods bearing the label from B. W. A. & Co. in 
London, instructing them to place on the border of 
the label the name of their fim, Y, & Co., in English, 
Persian and Gujarati characters. In 1898, B. W. A« 
k Co. having become insolvent, the plaintifEs im- 
ported goods, ¥rithout the label, from B. A Co., the 
defenduits, who had taken up the business of B. W. 
A. A Co. In 1899, the plidntiffs requested the 
defendants to arrange, if possible, to send out the 
goods under the « Jori Hal" label. In 1900, the 
defendants, having purchased from B. W. A. k Co. 
their rights under the label, proceeded to place it on 
goods manufactured for and sold by them, leaving 
the border of the label blank, or inserting on the 
border their own name, or, by special request, the 
names of the constituents, by whom the goods were 
ordered. It was not expressly agreed that B. W. A 
k Co. should not supply goods under the label to 
constituents other thiui t^ pUuntiffs. The lower 
Court held, inter alia, (1) ttiat the plaintiffs had 
lost their right to the exclusive user of the label as 
against the defendants, and (8) that the plaintiffs 
were not entitled to the rights^ ii any, of the firm of 
C. J. & Co. to the label. On appeal by the plain- 
tiffs : Seld, the plaintiffs have faUed to estiJ>lu^ an 
exclusive right to the label In the absence of 



TBADE :tliABK- eoneluded. 
contract, a seller of goods has no exclusive right to 
a mark, which merely denotes goods, wWk he sells, 
even though he may have designed the mark himself. 
Such a mark may be a mere quality mark, indicating 
the reputation of the goods, irrespective of the repu- 
tation of the seller. Obviously every trader being 
entitled, if not bound, to state truthfully the quality 
of the goods he sells, no one trader can restrain any 
other from exercising that right by a mark truthfully 
indicating quality. For neither of the two grounds 
for protection exists in such case. His reputation 
is not injured and no deception Iei practised on the 
public To give an exclusive right there must be 
something further. The mark must amount to a 
representation that the quality is wholly or in part 
due to and guaranteed by some person or persons 
concerned in or connected with the origin or history 
of the goods. In such cases the public are invited 
to rely on the reputation of the persons denoted, and 
no other person can, without their authority, 
make such representation. It is a question of eri- 
deuce in each case, whether there is false representa- 
tion or not. Seld, also, a trade mark, belonging 
to a firm# would in the absence of express provisions 
to the contrary, as part of the partnership assets, 
be available for any partner of that firm, carrying on 
that business, ffireeh v. Jonae, flsrSJ 3 Ch. D. 
634, followed. Damodar Bnttoneey' v, Hormmejee 
Adairjee (xmreported), distinguished. Yadilalv. 
BiTBDXTT k Co. (1905) , L L. B. 80 Bom. 61 

. ^Labham^ meaning of^Tranefer of 

Propertv Act (IV of 1862), #. 85 (h)— Exception 
not applicable where debt not the whole coneidera- 
tion — Probate and AdminiHration Act (V of 
1881J, M. 128, 180, 181---Intereet aUowable on de* 
monetrative le^aoiee — Demonetrative le^ateef right 
of to reeort to general aeeets.^^The word 
« Labham ' is generic and covers different kinds of 
profit and in its ordinary and comprehensive sense 
means profit, gain or income as opposed to the 
corpus yielding the same and includes interest and 
dividends and income from immoveable property, 
specially where other portions of the will show ttaek 
to have been the intention of the testator. The 
exception in paragraph {b) of s. 185 of the THnsfer 
of Property Act will apply onlv where the whole of 
the consideration for the transfer is a debt due by 
the transferor. The rule that in the case of demon- 
strative leffaeies, the legatee is entitled to resort to 
the genend assets on fiulure of the source intended 
will not apply, where there are directions to the con« 
trary by the testator. Under the English Law, 
interest is pavable on demonstrative legacies from 
the expiry of one year from the testator^s death. 
Mnlline v. Smith, 1 Drewry 4* Smale*e Hep. 204, 
approved and followed. Lord Londeeborough v. 
Somerville, 19 Bean. 296, approved and followed. 
The same is the Law in Indiia and the absence of a 
distinct provision in ss. 128, 130 and 181 of the 
Probate and Administration Act with respect 'to 
interest on such legacies does not imply an intention 
to disallow interest in such cases. CHiirKAM Baya- 
XAVVAB V, Tadxkosda Bamaohevdba Bio (1905). 
L Ii« B. 28 Mi^ 16& 
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TBAN8FEB. 

See Appeal . I. Ii. K. 88 Calc. 560 
See Bbnoal Tekanoy Act, s. U. 

10 C. W. N. 272 
See Chowxidabi Chaxbak Act. 
See CiTiL CouBTs Act, b. 8. 

10 C. W. N. 841 
See CiTiL Peocedueb Code, b. 26. 

10 C. W. N. 12, 240 
See Cbimikal Pbooedvbb Code. 
See Hindu Law— Maintenaiccb. 

10 C. W. N. 1074 
See Lahdlobd aitd Tenakt. 

I. Ii. R. 88 Calc. 681 

TBAN8FEB OP CBIMTBTAIi CASE. 

Criminal Procedure Code (Act V of 

1898), #. 626^Beaeonable apprehension in the 
mind of the occueed^IncidentM and circumttancee 
calculated to create apprehension, — A Magistrate 
is bound to postpone the hearing of a case for the 
purpose of enabling a party to apply to a higher 
Court for a transfer and his refusal to do so renders 
the subsequent proceedings voidable, if not void. 
Queen-Empress v. Ga^itH I'rosunno Ohosal, 
J. Zr. £. 25 Calc. 455, Sural Lai Chowdhrv v. 
Emperor, I,L. R, 29 Calc, 211, and Kithori Qir 
v.. Ram Narayan Gir, 8 C, W. N. 77, followed. If 
the words used br and the actions of a judicial officer, 
though susceptible of explanation and traceable to a 
superior sense of duty are calculated to create in the 
mind of the accused an app»ebension that he may 
not have an impartial trial, the case should be t»iuis- 
f erred to some other .fudge for trial. Dhone KHsto 
V. King-Emperor, I. L B. 31 Calc 715, and 
Joharuddin v. Emperor, 8 C. W. N. 910, referred 
to. Confidence in the administration of justice is an 
essential element in g«x)«i government and a reason- 
able apprehension of failure of justice in the mind of 
the accused should be taken into consideration on an 
application for t:ansfer. Narain Chundra Banerjee 
V. The Hoicrah Municipality, 10 C. W, N, 441, 
explained. Held per Holmwood, J, The case 
should be transferred in view of the technical objec- 
tion that may be taken to the validity of the Magis- 
trate's final decision, owing to his navine refused 
time to apply for a transfer. The views of Bbett, J,, 
as expressed in Narain Chundra Banerjee v. The 
Bowrah Municipality, 10 C, W, 2V. 441, concurred 
with. Kali Chaban Ghose v. Empebor (1'.»06). 

I. Ii. B. 88 Calc. 1188 

TBANflPEB OP irOir.TBAirSPERABI.E 
HOLDINa. 

Landlord and Tenant Act (Bengal Act 

VIII of 1869J — Occupancy raiyat unauthorised 
io transfer his holding — Usufructuary mortgage, if 
a transfer. — ^By creating an usufructuary morl^gage 
an occupancy raiyat not authorised to transfer his 
holding makes himself liable to ejectment by the 
landlord. Kbishna Cbaudba Datta Chowdhitby 
«. Khibam BAJAiOA (1903). • 10 C. W. N. 488 



TBANSMSB OP PBOPBBTY ACT (IV 
wP loo2^ 

a. 2, cL 86. 

See Lakdlobd aitd Tenant. 

I. Ii. B. 88 Calc. 786 



B.a 



See Mobtgagb 

B.S. 



10 C. W. N. 276 



See Contbaot . L Ii. B. 88 Calc. 702 



88. 4, 128. 



See Gipt 



I. Ii. B. 88 Calc. 684 



-8.6. 



See Hindu Law. 



— 88.6,19, 21— Succession Act (X of 

1S65J, s. 107 — Document whereby a Mahomedan 
daughter relinquished her right of inheritance 
to her father's property — Vested or contingent 

. interest ^Begistration Act (III of 1877 J, ss, 17 
18, cl. (dj and (fj, 21, 24.^Held, that the 
right of a son or daughter or other heir of a person 
to inherit his propel ty is not ail estate in temainder 
or in reversion in immoveable property or an estate 
otherwise deferred in enjoyment. It is neither a 
vested nor a contingent right. It does not come 
within the definitioiiE of a " vested interest" in s. 19 
of the Transfer of Property Act (IV of 1882), or of 
" a contingent interest " in s. 21 of the Act and s. 107 
of the Indian Succession Act (X of 1865). So far 
from being a vested or a contingent right, or a right 
in present or in future, it is, in the language of 
clause (a) of s. 6 of the Irawsfer of Property Act 
(IV of 1882), the "chance of an heir-apparent sue- 
ceedingtoan estate." or "a mere possibility " of 
succession, which cannot be transferred. Abdool 

HOOSEIN V. OOOLAM HOOSEIN (1905). 

I. L. B. so Bom. 804 
88. 8, 70 — Mortgage — Accession to 



mortgaged property. — Meld, that a theatre, erected 
by the mortgagors on the land, after ^e execution 
of the mortgage, was, in the absence of a contract 
to the contrary, included in the mortgage. The 
Transfer of Pro petty Act makes no distinction be- 
tween free -hold and leasehold propeity for the 
purposes of the rule of law embodied in ss. 8 and 70 
of the Act. In this respect the Act leproduces the 
English law, which is, that all things which are 
annexed to the property moitgaged are part of the 
mortgage security and therefore the deed need 
contain no mention of structures or fixtures, unless 
a contrary intention can be collected from the deed. 
MACLEOD 0. Kiss AN (1904) I. Ii. B. 80 Bom. 250 

88. 10, 110 (g) - Perpetual lease— 



Covenant against alien€Uion without covenant for 
re-entry — Construction of document, — Where a per- 
petual lease of a village to the lessee and his heirs 
contained a covenant against alienation by the lessee, 
but no covenant giving to the lessor a right of re* 
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•FBAN8FEB OF PBOPBBTY ACT (IV 

OF IB92)— continued. 

«ntry npon breach of the former covenant, it was held 
that the snccessors in title of the lessor could not re- 
<x>?er the property the subject of the lease from the 
alienees of the successors in title of the , lessee. Nil 
Madhab Sikdar r. Narattam Sikdar, L L. R, 17 
CdLe. 826, and Parameshri v. Vittappa Shanhaga, 
I, L. R. 26 Mad. 157, followed. Nbtbapal Singh 
9. Kaltan Das (1906) . I. L. B. 28 AXL 400 

-SB. 14, 15 and \2!^^Tru8t validly 



<freaied hy registered instrument withtut delivery 
cfpoeseseion — Ss. 14 and 15 of the Transfer of 
Property Act do not affect any rule of 'Hindu Law 
-^Hindu Law — Gift — Settlement on persons then 
in existence at close of a life in being valid — 
Trusts Act (II of 1882)^ s, 6,^R by a registered deed 
of settlement settled property in trust and after 
TTifttinpf various provisions for the maintenance of 
bimself and his wife and his grand-daughters V and 
R further provided that on the death of the 
survivor of the grand-daughters, the trustees were to 
hold tiie property in trust for the sons of the grand- 
daughters^ who attain 18 and the daughters of the 
-grand-daughters, who should attain that age or marry. 
A female child on the consummation of marriage or 
on attaining 18 was to be given R 1,000, and a male 
child on attaining age was to be given his share of 
the proi erty. The settlor did not give possession of 
the properties to his trustees, but remained in posses- 
sion till his deatii. In a suit by the reversioners of 
12 to set aside the settlement as null and void. 
Held, that a transfer of property and a valid decla- 
ration of trust were effected by the registered deed, 
though unaccompanied by physical delivery of 
possession and that nothing in s. 6 of the Trusts Act 
-was in conflict with this view. Held also, that the 
-settlement by way of lemainder in favour of the 
sons of Fand 22 (such sons bring in existence at the 
date of the settlement) was valid under the Hindu 
Law. A settlement by way of remainder to take 
^elfect on the happening of an event following imme- 
diately on the close of a life in being is good. 
Sreemuthy Soorjumoney Dossee v. Denohundoo 
Jfullick, 9 M. L A. 134, followed. A bequest 
to a class, some of whom could not take, is not void, 
but will enure for the benefit of such of the class, who 
•can take. The rule in Leake v. Robinson, 2 Mer. 
363% does not apply to the wills of Hindus. Bhagc^ 
bati Barmanya v. Koli Charan Singh, I. L. R. 32 
KJalc. 992 referred to and followed. Ram Lai Sett v. 
Kanai Lai Sett, J. L. R. 12 Calc. 663, referred 
to and followed. Ss. 14 and 15 of the Transfer of 
Property Act do not affect the rule of Hindu Law 
Above steted and do not apply to Hindu «ills. In 
determining the validity or otherwise of dispositions 
of property under ss. 14 and 15 of the Tnuisfer of 
Property Act regard must be had to possible events 
and not to events as they have actually happened ; 
and if it is possible that the vesting may be post- 
poned beyond the limits fixed by the sections, the 
disposition will be bad, although, as events actually 
happened, it was not so postponed. Banganadha 
HUDALIAB V. Bagibathi Ammall (1906). 

I. Ii. R. 28 MacL 412 
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8. 36 (b) ^Exception not applicable, 

where debt not the whole consideration — Will, con* 
struction of—'' Lahham* meaning of — Probate and 
Administration Act (V of 1881), ss. 128, 130, 131— 
Interest allowable on demonstrative legacies — De- 
monstrative legatee, right of, to resort to general 
assets. — The word * Labham * is generic and covers 
different kinds of profit and in its ordinary and compre- 
hensive sense means profit, gain or income as opposed 
to the corpus yielding the same and includes interest 
and dividends and income from lmmo« cable property, 
especially where other portions of the will show gnch 
to have been the intention of the testator. The ex- 
ception in pai*agraph (b) of s. 185 of the Transfer of 
Property Act will apply only where the whole of the 
consideration for the transfer is a debt due by the 
transferor. The rule that in the case of demonstra- 
tive legacies the legatee is entitled to resort to the 
general assets on failure of the source intended will 
not apply, where there are directions to the contrary 
by the testator. Under the English law, interest is 
payable on demonstrative legacies from the expiry of 
one year from the testator's death. Multins v. 
Smith, 1 Brewry and Smale's Rep. 204, approved 
and followed. Lord Londesborough v. Somerville, 
19 Beav. 295, approved and followed. 1'he same 
is the la# in India and the absence of a dbtinct pro- 
vision in ss. 128, 180 and 181 of the Probate and 
Administration Act with respect to interest on such 
legacies does not imply an intention to disallow 
interest in such cases. Chikkax Bajaxannab v. 
Tadieonda Bamacheadba Rau (1905). 

I. Ii. B. 29 Mad. 155 

88. 37, 109 — Misjoinder of parties and 



causes of action— No misjoinder, where one relief 
merely ancillary — Landlord and tenant — Rights 
and liabiliiies of joint lessors and lessors, who are 
tenantS'in-common.~~A suit is bad for misjoinder, 
where there is a joinder of two causes of action, in 
each of which all the defendants are not interested. 
Where, however, there is really only one cause of 
action against some defendants, and the relief claimed 
against the other defendants is only ancillary to the 
relief to be given to the plaintiff in respect of such 
cause of action, the suit is not bad for misjoinder. 
Saminada Pillay v. Subba Reddiar, I. L. R. 1 
Mad. 333, distinguUhed. Per SiB S. Subbahmania 
Attab, Officiating C. J.—k tenant-in-common 
may have ejectment to the extent of his interest, on 
proper notice to quit; and the inclusion in such a 
suit of the other co-sharers, as defendants, is 
merely the inclusion of persons properly parties to 
the proceeding and not of litigants against whom a 
separate claim* having no connection with the eject- 
ment, is made. Per Sankaban Naib, X— Ihe 
distinction between the law in England and India as 
to the rights and liabilities of joint lessors and 
lessees discussed and explainnd ; as also the rights of 
lessors, who are tenants-incommon. Case law, 
English and Indian, on the subject, considered. 
Where the relation is created by contract with several 
joint landlords, according to the English cases, such 
relation subsists only so long as all of them wish it 

v2 
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to continne, while according to the Indian cases it 
Bubsists, until all of them agree to put an end to it ; 
and such a contract cannot, in the absence of special 
circumstances, be put an end to by any one of them, 
if they continue to hold as joint tenants. This prin- 
ciple, however, will not apply when the suit is for 
ejecfaooent and partition and all the co-owners are 
made parties. The principles embodied in ss. 37 and 
100 of the Transfer of Property Act ought to be 
applied in such cases, though they are not expressly 
decided applicable. When the lessor recognises the 
right of another in the premises demised, all the 
obligations of the lessee, as to payment of rent and 
surrender of possession, must, if such obligation be 
severable, and the lessee will not be prejudiced by 
such severance, be performed by the lessee between 
the lessor and such other, in such proportions as 
may be settled by all the parties concern^ including 
the lessee. If the matter has to be decided by suit, 
the lessor, lessee and such other person will be 
necessary parties. Sikhadbi Appa Rao v. 
Pbattipati Baicayya (1905). 

I. UB. 28 Had. 29 

as. 88 and lOO-^-Jfaintenanee^Charffe 



— Decree on compromise creating a charge — Bond 
fide transferees for value without notice,^B institu- 
ted a suit to recover certain property from M, who 
was entitled to maintenance. The suit resulted in a 
decree incorporating a compromise. M sued B and 
certain transferees for value without notice to recover 
arrears of maintenance by the sale of certaia pro- 
perty charged by the above decree with the payment 
of the maintenance. Eetd (a) that s. 89 of the 
Transfer of Property Act hud no application ; (h) 
th it, it being clear upon the construction of the de- 
cree that it was the intention of the parties to create 
a charge on the property for the payment of main- 
tenance within the meeming of s. 100 of the Trans* 
f er of Property Act, the charge could be enforced 
against hondfide transferees for value without notice. 
Sarjas Rax T. Naurang, Weekly Notes, 1906, p. 82, 
distmguiahed. Maina o. Baohohi (1906). 

I. Ii. B. 28 All. 665 

8. 40-'Trust Act (II of 18S2J, #. $1 

— Mortgagee with knowledge of facts which might 
have revealed the existence of an equitable right 
hound by euoh right. ^VfhQte a mortgagee, at the 
time of his mort^iige, is aware of circumstances, 
which ouffht to nave put him on enquiry, and snch 
enquiry, if made, would have revealed the existence of 
an agreement by the mortgagor to mortgage the 
property to a third party, the mortgagee's rights will, 
on the principles embodied in s. 40 of the Transfer of 
Property Act and s. 91 of the Trusts Act, be post- 
poned to the rights of such third party. Eakbswab- 
AKICA V. SlTABAMANUJ^ ChABLU (1905). 

I.Ii.B.29])Cad.l77 

B. ^—Mortgagor acquiring the mort- 
gaged property cannot use the mortgage right as a 
shield against subsequent mortgages executed by 

himself. — The doctrine that a person paying off 



TBAKSFEB OF PBOPEBT7 ACT (IV 
OF ieS2)'^ontinmed, 

mortgage or purchasing the mortgaged property iir 
execution of a decree on the mortgage can set up 
such mortgage as a shield against puisne incumbranoer» 
will not, on the principle embodied in s. 43 of the 
Transfer of Property Act, apply, whea the person so- 
paying or purohiuing is tha mortgagor himself. The 
effect of the payment or purchase in such cases sj &r 
as the mortgagor and thosa claiming under him are 
concerned will be simply to extinguish the mortgage, 
and the rights of subsequent incumbrancers will oe 
determined «s if such prior m>rfc gage never existed. 
Makjappa Boi V, Kbishnayya (1905). 

I. Ii. B. 28 Mad. 113 

B. 62^2^ pendens — Contentious suit.-^ 

Where there are several defendants to a suit, the suit 
does not become *' contentious " within the meaning 
of s. 62 of the Transfer of Property Act, 1882, only 
when all the defendants are served with summonses in 
the suit, nor can a suit be contentious as regards 
some of the defen-lants and not contentbus as regards 
others. JParsotam Saran v. Sanehi Lai, I. L. B, 
21 All. 408, discussed and doubted. Chatabbhvj 
V. Laohmah SziraH (1905) . 1. 1«. B. 23 AIL 196 

.. B. 52 — Lis pendens — Suit for mainteu- 

ance by widow praying it to be charged on immove* 
able property — Bight to immoveable property in 
dispute in such suit,^A. suit in which a widow elaima 
to get her mainten mce made a charge on immoveable 
property is one in which a right to snch immoveable 
property is directly and specifically in question 
wiiibin the terms of s. 52 of the Transfer of Property 
Act ; and any transfer of the property during the 
pendency of the suit, not effected for the purpose of 
paying off any debt eatitled to priority over the 
claim for maintenance, will be affected by the lis 
pendens created by thd suit. Bazayet ffossain v. 
Dooli Chand, J. X. B, 4 Calc. 402 at p, 409, 
referred to and followed. Doss Thimmaitna BHtrx* 
TA V. KbibhkaTaittbi (1906). 

L L. B. 29 Mad. 608 

B. b2^The doctrine of lis pendens^ 



applies to cases, in which decrees are paued on 
compromise — ' Contentious suit or proceeding^ 
meaning of. — ^The doctrine of lis pendens as embodied 
in s. 52 of the Transfer of Property Act applies to 
transfers effected during the pendency of a conten* 
tious suit or proceeding, even when such suit or pro- 
ceeding is subsequently compromised and a decree 
passed in pursuance of such compromise, provided such 
compromise is not tainted by fraud or collusion. Tha 
word* contentious' is used in s. 52 of tha Transfto 
of Property Act in the sense in which it is used in 
Probate P^ractice and means the opposite of common 
form or voluntary business. Arvakalai Chbthas 
V. Malayavdi Appaya Naik (1905). 

I.B.B.29 1Cad.429 

. 8. 54 — Enforceable contract of sale^ 



followed by delivery of possession to defendant, but 
not followed by registered sale-deed no defence to 
suit for possession — Construction of statute.-'Th» 
provisions of s. 54 of the Transfer of Property Act 
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are imperative, and Courts wiU not *be justified in 
disregarding them on equitable grounds. W here the 
words of a statute are clear and nnsmbignons, effect 
mnst be g^ven to them, althongh hardship may result 
in individual cases. A contract of sale followed by 
delivery of possession does not, when there is no 
xegjstered sale, create any interest in the property 
•fi^«ed to be sold and cannot, even if enforceable at 
date of suit or decree, be pleaded in defence to an 
action f( r ejectment by one having a legal title to 
recover. Ramaiami Paitar v. Chinna» Asari, 
X X. R* 24 Jdad, 449 1 approved. Immudipattam 
Thirugnana Eondama Naik v. Perijfa Dorasami, 
XZ.R. 24 Mad. d77, considered. KiTBBi Yesba- 
SSDPX r* EUBBI Bapibepdi (1905). 

I. L. B« 29 Mad. 386 

8. bb--IAmUaiion Act (XV of 1S77)» 



Sch. 11^ Arts. 132, 111— Art, 182 applies to suits to 
tfijbrce the charge created hy s. 55 of the Transfer of 
Property Act, — The statutory charge, which an unpaid 
Tendor obtains under s. 55 of the Transfer of Property 
Act, is different in its origin and nature from the 
Tender's lien given by English Courts of Equity to an 
unpaid vendor. Wehh v. Macpherson, I. L. 12. 31 
Omc. 57, referred to and applied. The article of the 
Limitation Act applicable to a suit to enforce such 
charge is Art. 182 of Sch. II and not Art. 111. 
Ufatesan v. Chetti Soundanraraja Ayyangar,I.L. R, 
' 21 Mad, 141, overruled. Avuthala v. Daumma, 
I, X. R, 24 Mad. 238, overruled. Subrahma»ia 
Ayyar v. Poovan, J. L, R. 27 Mad, 2.9, over- 
ruled. RAMAKBIBKNA AtTAB V, SUBBAHKANIA 



j^TTAB (1905) 



I. L. B. 29 Mad. 805 



SB. 65 (2). 108 {hi— Art, 116, Sch, II 

of the Limitation Act voill apply only when the 
transaction is one to which s. 65 (2) or s. 108 (h) of 
the Transfer of Property Act will apply and a 
covenant of title or quiet enjoyment can be implied 
^Limitation Act (XV of 1S77), Sch, II, 
Arts, 62, 97, iiC.— The first defendant, in Sep- 
tember, 1897, granted in consideration of an advance, 
a registered karar fo P, the predecessor in title of the 
present plaintiff, on the following terms : <' Deed of 
•consent or permission granted to . . . . , by 

in consideration of this amount, the 

^trees standing shall be cut down at 

your expense during a period of 6 years from this 
date, with the exception of teak and blackwocd. For 

every cart load of timber so removed 

you are to pay a kuttikanam of B2-4-0 and on 
those timber, the seal of the Etam shall be impressed 

without delay Daring the period of 

<6 yean, the Etam shall not grant any permission to 

others to cut trees You have the right 

to cut down trees and none whatever to the land.** 
The first def^ndai*t and the other defendants formed a 
Tarward and in a luit brought on behalf cf the 
Tarward against P and the first defendant* it was 
declared that the karar was not binding on the 
Tarward and P was restrained from cutting timber. 
Hie present suit was instituted by P to recover per- 
.josally from the first defendant and from the Tarward 
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Properties the amount advanced with interest as 
damages. fff/e{, that the suit so far as the Tarirard 
properties were concerned was res judicata by reason 
of tiie decbion in the previous suit. Held also, that 
the suit as ap&inst the first defendant wss barred by 
limitation. The article applicable to the suit is either 
Art 62 or Art. 97 of Sch. 1 1 of the Limitation Act. 
The document is not a sale or lease of immoveable 
property within the definition of those terms in the 
Transfer of Property Act and a covenant for title or 
for quiet enjoyment cannot be implied under s. 65 (2) 
or s. 108 (b) of the Act. Art. 116 of Sch. II of the 
Limitation Act does not apply to the case. The 
document did not create a mortgage or charge on im* 
moveable property. It is no more than an exclusive 
license to cut trees. A document may create an interest 
in land and bring it within the provbions of the 
Begistration Act. The covenant of title will not 
necessarily be implied in snch cases, unless it b one of 
the transactions in which the covenant can be implied 
under the Transfer of Property Act, Seeni Chetitiar 
V. Santhanathan Chettiar, I. L, R. 20 Mad, 58, 
followed. Mamikutti v. Pdzakkal Edok (1906). 
I. Ii. IL 28 Mad. 558 

8. 55 (5) {d)— Requisites of a valid 

acknowledgment — Where no contract to the eon* 
irary liability to pay public charges attaches 
to vendee on the passing of property -^Condition 
precedent to liability. — Under s. 55 (5) {d) of the 
Transfer of Tropcrty Act, the liability of tiie vendee 
to pay the public charges on the property sold attaches 
in the absence of a contract to the contrary, as an in- 
cident of the transfer and b complete when the pro- 
perty passes. Where the adjustment of matters, which 
form part, but are not the essence and substance of the 
contract, cannot be carried out in the mode contem- 
plated, the Court will do whatever may be right and 
proper to effect such an adjustment itself. Dinham v. 
Bradford, L. R, 5 Ch. App, 519, referred to. 
Where a deed of sale provides that the vendee shall 
pay " the amount due, as per sub-divbion of the 
peshkush due to Government " and the deed con- 
tains no other words to show that the sub-divbion 
was a pre-requisite to the vendees liability, the mere 
use of the words as per tub-division does not make 
it such and, where no sub-division b effected and the 
vendor pays the whole peshkush, the Court will 
ascertain, as between the vendor and vendee, the 
proportion payable by the latter and direct payment 
thereof. An acknowledgment of a conditional 
liability will not, under s. 19 of the Limitation Act, 
ffive a fresh start as long as the condition remains un- 
fulfilled. There must be an unqualified admission or an 
admission qualified by a condition, which b fulfilled, 
Abunachella Bow r. Baitoia Appa i ow (1906). 

I. Ii. B. 29 Mad. 518 

> B. 58 — Mortgage by conditional sale 

— Whether sale or mortgage to be ascertained fi-om 
whose instrument — Transfer of interest need not be 
in express terms — *'Meddatu Krayam** meaning of 
^The question whether a document operates as a 
mortgage, or as a conditional sale must be determined 
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on a consideration of the whole docnment. The me^e 
description of the docnment as " Meddatu Krayam " 
is not conclusive. The transfer of interest necessary 
to create a mortgage need not be in express terms. 
It is suflBcient if the instrument taken as a whole 
operates to create snch a transfer. Kola Ven- 

KATANAEATAKA t>. VUPALA RaTNAM (1906). 

I. L. B. 28 Mad. 681 



lOO. w.ir.27e 



88. 58, 59. 

See MoBTGAOB 

— ' 88. 58, 59, 100. 

See Laitdlord akd Tenant. 

I. li. B. 83 Calc. 
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8. 59"-'DeposU of title deeds — JSquit' 

able mortgage ^Subsequent legal mortgage-^ 
Frioritg-^Segisfration Act fill of 1887), »». 17 
and 4S — Whether equitable sub-morfgage requires 
registration, — B executed mortgages in favour of 
D some time before June, 1893. On the 3rd June, 
1893, D deposited these mortgage-deeds with 0*a 
agent in Calcutta as security for his debt to O. On 
the 19th June, ]893, D wrote a letter to 0'» agent 
which, after reciting the amount of the debt, 
contained amongst ethers the following clause : — 
"That I shall pay him one fourth of R70,000 
within a fortnight, cne-fourth by promissory 
note payable six months from date, and the 
remaining half by a promissory note payable within 
a year. In the meantime and until payment of the 
claim in full of Raja Gokul Dass (G) you will hold 
as agent for him the mortgage histbandi dated 25th 
Falgoon, 1292, executed in my favour by Babu TJa- 
gabatty Charan Roy and others as enumerated below, 
which I have already made over to you as such agent 
as af or. said as security for the due payment of the 
B »id debt, not to be parted -with by you without 
mutual consent of myself Bud Raja Gokul Dass, 
or under an order of Court" Held, that the mort- 
gage was concluded on the day when the deeds 
were deposited with G*s agent in Calcutta, and that 
under s. 69 of the Transfer of Property Act a valid 
equitable sub-mortgage was created in favour of 
Q on that day. Kadar Nath Dutt v. Sham Lai 
Khettrg, 20 W. B, 150, referred to Upon a suit 
by the equitable iab-mortgagee (G) to enforce his 
mortgflge against the original mortgagor B and 
a subsequent mortgagee, the defence was that the 
alleged equitable mortgage, which was created by a 
le'.ter, not being registered under n. 17 of the Regis- 
tration Act, had no validity at all ; and that it could 
not have priority' over the subsequent legal mortgage. 
JBeld, that a deposit of title-Kleeds of certain pro- 
perty under a verbal arrangement to secure payment 
of a debt was not an oral agreement or declaration re- , 
lating to such property witliin the meaning of s. 48 of 
the Registration Act, but the transaction was a valid 
equ table mortgage within the mea lin; of s. 69 of 
the Transfer of I'rojerty Act, and it did not require 
registration. Coggan v. Pogose, L L. B. 11 Calc, 158, 
followed. Meld, further, that in India there is no 
such distinction between legal and equitable estates 
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aa is known in England, and if the claim of the 
subsequent legal mortgagee can be sustained, it can 
only ba sustained under 8.48 of the Registration 
Act. Webb V. Macpherson, I. X. B. SI Calc. 67 f 
referred to. Gokfl Dass «. Eastebk MoBTGAes 
AND Agency Company (1905). 

LKR. dd Calc. 410 



-- 8. 59. 

See Attestation 



L If. R 88 Calc. 831 



B. QO- Mortgage — Effect of mortgagee 

purchasing part of the mortgaged propertg — Be- 
demption. — Where a mortgagee acquires a part of 
the mortgaged property, and thus a fusion takea 
place of the rights of the mortgagee and the mort- 
gagor in the same person, the indivisible character of 
the mortgage is broken up, and one of several mort- 
gagors may in such a case redeem his own share only 
on payment of a )>roportionate part of the mortgage 
money, but he cannot compel the mortgagee to aJlow 
him to redeem the shares of other i>ersons, in which 
he is not interested. Kurag Mai v. Fur an Mai, 
I. Z. B,2 All. 665, followed. Lachmi Narain 
V. Muhammad Tusuf, I. L, B. 17 AIL 63, referred 
to. Mora Joshi v. Bamchandra Dinkar Joshi, 
I. X. B, 15 Bom. 24, distinguished. Eallan 
Ejiin r. Mabdan Khin (1905). 

t Ii. R. 28 All. 16& 

-B. 80 — Mortgage — Furchase of part of 



the mortgaged propertit — Mortgage foreclosed, pur* 
chaser not being made a party — Bight of purchaser 
to redeem part of the mortgaged propertg, — ^The 
plaintiff's father purchased some sir land, which,, 
along with other property, was the 8ubjec<> of a 
mortgage by conditianal sale. The mortgagees subse- 
quently instituted a suit for foreclosure, in which 
they obtained a decree and an ordtr absolute for fore- 
closure. But the mortgagees, although they had 
notice of his interest in the mortgage J property, did 
not join the purchaser as a party to their suit. Held^ 
that there was no bar to the phuntifl's suing ta 
redeem that portion of the mortgaged property in 
which their father had acquired an interest, and that 
they were not bound to redeem the whole mortgage* 
Bbij Eishorb v. Madho Singh (1905). 

I. Ii. R. 28 All. 279 

SB. 87, 99 — Decree — Setting aside Male 



— Void sale — Civil Frocedure Code (Ad XI F <^ 
18S2 J, s, 244-^ Mortgage — Sa^e oj mortgaged pro^ 
pertg — Money decree. — A sale in contravention ot the 
provisions of s. 99 of the IVansfer of Property Act 
is void, although a third party is the purchaser and 
only a portion of the property was under mortgage, 
the sale being of the whole undivided property- 
Sheodeni Tewari v. Bam Saran Singh, 1. L, B. 
26 Calo. 164, and Shib Dass Dass v. Kali Kumar 
Bog, I. X. B, 30 Calc. 463, referred to. Sach asale 
may be set aside under s. 244 of the Code of Civil 
Procedure. Mayan Fathuti v. Fakuran, I. X. B^- 
22 Mad. 347, followed. SoNU Singh v. Bbhabi 
Singh (1005) • . I. L. R. 88 Calc. 28a 
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& 68 (b) — Holder of umregxHered 



morigagt deprived of his eecuriiy hy ntheequent 
registered sale to third party can sue under s. 68 
(If) of the Transfer of Property Act — The section 
applies even when there is a covenant to pay-^ 
Notice of prior unregistered mortgage effect of. — 
Where the owner of properties, after having mort* 
ffaged them under an nnregistered deed, sellB them 
for valuable consideration hy registered deed to one, 
who has no notice of the mortgage, the mortgagee is 
deprived of his security by the wrongful act of his 
mortgagor and is entitled to sue the mortgagor for 
his money under s. 68 (&) of the Transfer of Property 
Act. Such right exists independently of, and is not 
taken away by, any covenant to repay contained in 
the mortgage dt^. The purchaser under a registered 
8ale*deed has no priority over a prior unregistered 
mortgage, of which he has notice. Appasami 

'J'HBTAN tJ. VlBAPPA ThKTAN (1906). 

I. Ii. B. 88 Mad. 862 



— B8. 70, HI, ol. (d). 

See iMEBGER . I. X«. B. 88 Calo. 1218 
-8, 7'Z^ Mortgage — Redemption of part 



— Whole burden on remainder^^Purchase hy mort" 
gagee of portion of mortgaged property — Enhance* 
ment of Government revenue — Compensation for 
improvemenfs. O,, the predecessor in title of 
the plaintiffs, mortgaged Kachaura to N. K., the 
predecessor of the defendant, and bubseqnently 
mortgaged 11 biswas of Kachuura and 6 biswas of 
AgPana to N. K. N, K. obtained a decree on the first 
mortgage and purchased the whole of £.aciiaura. The 
plaintiffs acquired from Q, the equity of redemption 
in 5 biswiis of Agrana and brought the suit, ont of 
which tlirse two appeals arose, to redeem this 5^ 
biswa sliiirc on payment of a proportionate amount 
of the mortgage money and to recover surplus profits, 
if any. 'Ihe pHrties submittt-d to the decision of the 
Lower Coift'ts ti>at the plaintiffs must redeem the 
whole 6 biswa shure Keld, in S. A. 265 of 1904 
that the answe> to the question whether the defen- 
dant mortgagee coi<ld throw the whole burden of 
the second mortgage on the lemainder of the mort- 
gaged property depended on the circumstances under 
which his purchase wns made. If two persons jointly 
mortiraged property to a third person, who subse- 
quently purchased the equity of redeuiption from 
one of them, he could not throw the whole burden of 
his mortgHgeon the other. But in this case the 
purchsse was made at an open sale and not subject 
to any charge, and the defend>int could th>ow the 
whole burden on the remaining property, the second 
mortgage fuither contained clauses (a) that if the 
Government revenue wi<8 enhanced the mortgagor 
was to be liable for the amount of the enhancement, 
(5) that if the mortgagee spent any money in the 
construction of wells the mortgagor would refund him 
the amount «t the time of redemption/ Held in S.A. 
*298 of 1904 (a) that the defendant mortkcagee, hav- 
ing paid enhanced levenue to save the property, upon 
failure by the mortgagor, was entitled to receive from 
the plaintiff the whole amount of the enhancement 
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with Interest Qirdhari Lai ^, Bhola Nath^ I, L, 
S. 16 All. 611 at p: 614, referred to. (b) That the 
defendant mortgagee hnving himself acquired the 
property in Kachaura could not recover the money- 
spent in constructing wells in Kachaura. Bohba 
Thakttb Dab o. Collbotob op Alioabh (1906). 

' L Ii. H. 28 All. 588 

a 73. 

See MoBTOAOB . I. L. B. 88 Calo. 87 
S. 78 — Sale of mortgaged property 



under a decree for rent — Mortgagee's charge on 
surplus sale-proceeds — Bengal Tenancy Act (VIII 
of 1885), ss. 159, 161, 162,\163, 164, 165^ 166, 167,^ 
When mortgaged property is sold under a decree in 
a rent suit, the mortgagee would have, under ihe pro- 
visions of s. 78 of the Transfer of Property Act, a 
charge on the surplus sale-proceeds whether under 
the decree in the rent suit the property waa put 
up for sale with power to the purchaser to avoid 
encumbrances or nob. Ss. 169 and 161 to 167 o£ 
the Bengal Tenancy Act cannot prejudice the right 
of a mortiragee in that respect. Qobino Saha7 
0. SiBBTTTBAM (1906) . I. Ii. B. 8d Calo. 878 

B. 88— Jfofi^y deposited under bc" 



comes property of mortgage only when conditions 
stated in section complied with. — Money deposited 
in Court by the mortgagor for payment to the mort* 
gagee under s. 83 of the 'I'ransfer of Property Act 
does not become the property of the latter, until he 
has complied with the conditions prescribed by the 
section as conditions precedent to his drawing the • 
money out of Court. Dal Singh v. Pitam Singh, 
I. L. B. 125 All. 179, followed. Mothxab Miba 
Tabagam V, Ahmatti Ahmbd I*illai (1905 >. 

I.L.B.28Mad.282 

8. 85— Doet not authorise Court to 



introduce unnecessary complications^ Mortgagee 
not compellable to distribute liability among mort' 
gaged properties — Contribution, right of, against 
properties not included in suit — Marshalling not 
compellable so as to prejudice mortgagee — Power 
of Court executing mortgage decree.^There is 
nothing in the provisions of the Transfer of Property 
Act to support the view that as between a mortgagee 
and the holders of the equity of redemption the mort- 
gagee Ib bound to distribute his debt rateably upon 
the mortgaged properties. Timmappa v. Laksh* 
vMmma, I.L.B 5 Mad. 385, referred to. He may, 
however, be compelled to do so when by his act he 
has prejudicially affected the rights of the holders of 
the properties to contribution among themselves. 
Where some only have been compelled to pay the 
whole debt, they are entitled to contribution from the 
other parties, who are liable, though the properties in 
their hands have not been included in their suit. 
Jagat Narainv. Qutub Husain^ I L. B.2 All, 807, 
followed. Chagandas v. Gansing, I. L, B, 20 Bom, 
615, followed. Semhle s Where, however the mort- 
gagor sells not merely the equity of redemption, but^ 
conveys a portion of the property itself free from 
any liability to contribute to the mortgage debt, the 
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gurehaier may inmit upon the mortgftgee proceeding* 
L the fint inttftnoe, againft the property in the 
hands of the mortgagor. Marthalling cannot be 
enforced so as to compel a mortgagee to proceed 
against a seenrity, which may be insufficient or may 
involve him in litigation to realise. Flint T. 
Howard, X* B. (1893) 2 XJh. D. 64, distinguished. 
Bam Dh%» Dhwr v. Moheih Chunder Chowdhrif, 
I. L. B. 9 Cole. 406, distinguished. Obiter t It is 
competent to the Court in executing a mortgage 
decree to exercise its control in bringing the different 
items of property comprised in the diecree to sale in a 
particular order to adjust the equities of the parties 
before it» who are interested. Ebuhva Attui v. 

MlTTHITKUlf ABA8AWMI7A PiLLAI (1905). 

I. If. B. 29 Mad. 217 

. 8. 85. 

See PABTIB8 . I. Ii. B. 88 Calo. 426 

88. 86, 96^Moriffaffe decree need 

not reserve rights admitted by all pariiee — Decree 
must be construed ufitk reference to pleadings. — 
There is nothing in the provisions of the Transfer of 
Property Act, which requires that a decree in a mort- 
gage suit should in terms reserve rights admitted by 
all the parties and order the sale to be subject to 
them and s. 96 of the Act does not militate against 
this view. Qutsre, whether s. 85 of the Act requires 
such persons, whose rishts are admitted, to be made 
parties. Where the oecree omits to reserve such 
rights, it ought to be construed with reference to the 
a£nissions contained in the pleadings or made in the 
course of the case and ought not to be so construed as 
to grant a larger measure of relief than is prayed for 
or to negative rights admitted by all parties. 
8BiinTA8A Rao 8ahbb v. Yahdvabhai Amxall 
(1936) .... I. Ii. B. 29 Mad. 84 

'8. S6^ Parties to suit ^ Suit for fors' 
closurS'—'Exemption of part of the mortgaged 
property — Persons interested only in the portion 
exempted not necessary parties, — If a plaintiff 
(mortgngee), suing on the basis of his mortgage for 
either sale or foreclosure, thinks fit to exempt from 
his soit some portion of ih.e mortgnged property and 
to sell or to foreclose the mortgage in respect of the 
remainder, there is nothing; in law to prevent his do- 
ing so. If such a plaintiff exempts a portion of the 
mortgsged property from his suit, he is not obliged 
to make parties to the suit the persons interested 
in the portion of the property so exempted. 
Chandiha Singh v. PoJchar Singh, L X. B. 2 All. 
906, distinguished. Sheo Prasad v. Bihari Lai, 
I. X. B. 26 AIL 79, Jai Gobind v. Jasram, Weekly 
Ifotes, 1898, 120, and Nazir Husain v. Nihal Chand, 
Weekly Notes, 1906, 166, referred to. Shbo 
Tahal Ojha V, Shbodak Eai (1905). 

I. L. B. 28 All. 174 

-^ 88. 88 and BB— Construction of dc' 
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a decree under s. 88 of the Transfer of Property Act 
(IV of 1882) for sale of mort^piged property, the Coort 
has power to allow interest l^yond the date . fixed by 
the decree for payment of the mortgage money. 
Interest may be awarded up to the realization of iSbe 
money. Maharma of Bharatpur v. Bani Kauno 
Dei, L.B.28 L A. 85, L X. B. 28 All. 18, 
followed. Balwavt Sdioh v. AyoLAK Ram (19 ~ 
I.I-.B.28. 

^88. 88 and 8B^Xxecution of decree^ 



eree^^Decree for sale on a mortgage — Interest 
after date fixed by decree for payment of the mori" 
gage moneyPower of Court to allow interest.^^Jn 



Decree for sale on a mortgage — Cifjil Procedure 
Code, #. 248 — Decree made absolute without notice 
being served under s. 248- Validity of decree,— So 
long as an order under s. 89 making absolute « decree 
for sale under s. 88 of the Transfer of Property Act, 
1882^ subsists, it is enforceable, and its operation 
cannot be impugned. If for any reason the order 
under s. 89 is defective, the remedy of the judgment- 
debtor is to get it set aside in accordance with law, 
but, until it is set aside, the dec? ee, which it makes 
absolute, is capable of enforcement, and its validity 
cannot be questioned in execution proceedings. Oudk 
Behari Lai v. Nageshar LaU X X. B, 13 All. 278, 
Imam'Un'nissa Bibi v. Liakat JECusain^ I. X. B, 8 
All. 424, and Sahdeo Pandey v. QhasiramlOyawal, 
X X. B, 21 Calc. 19, distinguished. Qu<ere, whether 
non-compliance with the provisions of s. 243 of the 
Code of Civil Procedure is anything more than a mere 
irregularity ? Tasadduk Basul Khan v. Ahmaa 
Husain, X X. B, 21 Calc, 66, referred to. Kam Jas 
V, Shbo Pbasad a905) . I. Ii. B. 28 All. 198 

-.8& 88, 89 and M—Decree far sale— 



Sale partly in India and partly in England^ 
Limitation —Limitation Act fJ^V of 1877J, Sch. 
II, Art. 178 — .A mortgagee obtained a decree under 
s. 8^ of the Transfer of Property Act for sale 
of all the property included in the mortgage, and 
in pursuance of the decree some of the mortgaged 
property whs sold in India, and, at the request 
of the mortgagor, to enable a better price to be 
obtained, some of it was subsequently sold in 
England. The mortgagee then applied for a decree 
under s. 90. Seld, that the sale which took place in 
England must be treated as a sale had in connection 
with the decree passed in this country, and that the 
defendants appellants could not be heard to say that 
the property ordered to be sold was not exhausted by 
proceedings under s. 89, and that a decree could be 
passed under s. 90. Muhammad Akbar v. Munshi 
Bam, Weekly Notes, 1899, p. 203, and Badri Das 
V. Inayat Khan, I. X. B, 22 All, 404, referred to. 
Held, further, that limitation must be held to run 
from the date of the sale in England. Gajadhab 
Lal v. Allianob Bavx ob Sikla. 

I. L. B. 28 All. 680 

-8. 89— C«inZ Procedure Code, #. 810A— 



Mortgage — Order for sale— Discharge by third 
party.— Where a mortgage debt, for the payment of 
which a sale has been ordered, is satisfied by a third' 
larty, who obtains a security for the advance made 
jy him, such security ib hot extinguished by s. 89 
of the Traa-fer of Property Act, and the incomo 
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brAnce, in respect of which the sale was ordered^ 
ennres for the benefit of the party making the pay* 
ment. Qu<Bre, whether s. 310A is applicable to a 
sale carried out nnder the proYisions of s. 89 of the 
Transfer of Property Act Bihijan iihi ▼• 8acM 
Sewat L L. B. 81 Calc. b63, Vanmikaling 
M^ali ▼. Ckidambara Chetty, I. X. B 29 Mad. 
^» and Tufail Baima v. Fitola, 1. L. B. 27 AIL 
400, referred to. Sbiak Lal v. BASHiB-rD-Div. 
I. UB. 28 AIL 778 

a S9^Effeet of order ahioluU far 



sale ^Morigagtet paying prior incwnhrancer after 
ecUe, right of, — It is settled law that, in the absence 
of clear proof to the contrary, it is to be taken that 
when the money of a person interested in immoveable 
property, as for instance, the owner of the equity of 
Todemption or a puisne mortgagee, goes to discharge an 
anterior encumbrance affecting i^ the presumption is 
that the anterior encumbrance enures to the.advantage 
-of the party making the payment, if it is for his benefit 
so to treat it; and this lule will apply in favour of a 
person who, after the sale of the properties in execu- 
tion of a decree on the anterior mortgage, advances 
money on the security of such properties to enable 
the judgment-debtor to set aside such a sale under 
s. 810A of the Code of Civil Froceduref Ookal Das 
Oopaldas v. Purammal PremsuJchdas, I. X. B. 10 
Oale. 1035, referred to and followed. The provisions 
of s. 89 of the Transfer of Property Act have 
reference to the execution of a mortgage decree and 
ought not, in reason, to be so construed as to render 
^he application of this principle impossible in cases 
where an order absolute for sale had been made on 
4;he gpround that such order extinguished the security. 
IXnobundhu Shaw Chowdhrt^ v. Jogmaga Das, 
X. B. 29 I. A., referred to and followed in principle. 

VAVHIKALINaA MUDALI V, CHIDAMBABA ChETT7 

>(1906) .... I. Ii. B. 28 Mad. 87 
B8. 889 80 — Mortgage— Belease of 



portion of mortgaged property—Mortgagee'* 
right to release — Personal decree against mort* 
gagor, — The sale contemplated by s. 89 of the 
Transfer of Property Act is the sale of the whole or 
of a sufficient portion of the mortgaged property. 
A personal decree under s. 90 of the Transfer of 
Property Act can only be made, where the net 
proceeds of the sale under s. 89 are insufficient to 
pay the amount due on the mortgage. A inoitgagee 
may release a portion of the mortgaged property 
from the debt, but he cannot by doing so impose 
upon the mortgagor a j^ersonal linbility, to which 
otherwise he would not be subject Where the 
mortgagee released substantial portions of the mort- 
iced propei ty and the purchasers of those portions 
from the mortgage debt, there being no consent or 
acquiescence on the part of the mortgagor, «nd there 
being nothing to show thnt the amount, which the 
purchasers paid to the mortgagee was tbe full and 
true value of the property, which they purchased. 
Seld, that the mortgagor was entitled to claim to 
have the mortgaged property sold before a decree 
•could be passed agaixist him under s. 90. Sheo 
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Prasad y. Behari Lal, I, L. B. 25 All. 79, dis- 
sented from. Bam Bavjait Chakb4YAbti o. Indba 
Nabaik Dab (1906) . I. Ii. B. 88 Calc. 880 

8.C. 10 C. W. N. 882 

B.86. 

See MOBTOAOB . 10 C. W. N. C6 

-89 —Bef using to make order absolute 



for sale — Ground for— Appeal from preliminary 
decree, pendency of— Time, extension of — The pend* 
ency of an app«Ed against a decree under s. 88 
of the Transfer of Prop^ty Act is of itself no 
grroond for refusing to make an order absolute for 
sale under s. 89 of the Act. A Court has no power, 
of its own motion, to extend the time provided in 
8. 89 for making an order absolute. BaM Oolax 
Lal Sahu v. Chowdhby Babu Babsati Singh 
(1902) .... lOC.W.ir. 810 
88. 88 and 90~~Bxecution of decree- 
Mortgage — Order absolute for tale of part only of 
the mortgaged property - Property sold insufficient 
to satisfy the mortgage debt — Application for 
personal decree against mortgagor.— A mortgagee 
in a suit for sale of the mortgaged property obtained 
a decree for sale of the whole : but when applying 
subsequently for an order absolute for sale re^ 
quished his claim as against part of the mortgaged 
property and took an order for sale of part only, and 
that order became final. The property ordered to be 
sold was brought to sale, but realized an amount 
insufficient to satisfy the decree. Seld, that the 
decree-holder was under these circumstances competent 
to apply for and obtain a personal decree ^inst 
the mortgagor under s. 90 of the Transfer of 
Property Act, 1882. Sheo Prasad y. Behari Lah 
I. L, B. 25 All. 79, followed. Qhafub Habak 

V. KWAYAT-UIXAH KHIK (1905). 

I. L. B. 28 AIL 18 

. 8. 90— Limitation — Decree, execution 



of ^Mortgage decree— Limitation Act (XV of 
lfi77), Sch. II, Art. 179, cl. 4— Personal decree'^ % 
Applying in accordance with law — Application 
which Court is not competent to grant.- An appli- 
cation for a decree under s. 90 of the Transfer of 
Property Act cannot be regarded as an application 
for the execution of the decree for sale or as an 
application to the Court to take some step in aid of 
execution of that decree within the meanmg of 
Art. 179, cl. 4 of the second Schedule of the Limita- 
tion Act! An application, which the Court was not 
competent to grant, is not one in accordance with 
law within the meanmg of Art. 179, cl. 4, Sch II, of 
the Limitation Act. Per Mookbbjbb, J. An appli- 
cation for execution of a decree made under s. 90 
of the Transfer of Property Act cannot save from 
limitation ao application for execution of the deoree 
for sale. Lalla Tirhini Sahai v. Lalla Hurruh 
Narain, I. L. B. 21 Calc. 26. Dina Nath MUter 
V. Bejoy Krishna Das, 7 C. W. N. 744, referred to. 
J)urga Dai v. Bhagwat Prasad, I. L. B. 13 All. 
356, and Bam Sarup v. Ohaurrani, I. L. B. 21 
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All. 453, dissented from. Munawar JSutsain v. 
Jani Bejai Shankar,!. i. JR. 27 All. 619, followed. 
Pttbtta Chaitdba Mandal V, Bapha Nath Dabs 
(1906) . ^ . . . I. Ii. B. 88 CaJc. 867 

-S. 90 —*' Proceed* of any tuoh sale.'* 



—In a suit for sale on a mortgage the property sold 
was described in the decree and order nnder ss. 88 
and 89 of the Transfer of Property Act as Aa^ 
zemindari, whereas the property actually mort- 
gaged comprised only maliJcana rights. The plain- 
tiff claimed a personal decree nnder the terms of 
the mortgage. Held, that the words '* such sale " 
n 8. 90 of the Transfer ^f Property Act mean a 
sale of the property directed to be sold by the 
decree nnder s. 88 and the oi der under s. 89, and 
that the decree-holder waa entitled to a decree 
under s. 90. 8heo Prasad v. JBehari Lall, I. L. 
R. ^25 All. 79, followed. Shiaic >undae Lal v. 
GAiTBSH Pbabad (1906) . 1. Ii. B. 28 AU. 674 

B. 00. 

See CiTiL PfiooiDFBB Code. 
-8S. 90, lOO^Suit to enforce vendor's 



lien hy sale— Determination in that suit of vendee's 
personal liability-^ Application for decree nnder 
s. 90 — Bes judicata. — In a suit for enforcement of a 
vendor's lien by sale of the property the Court 
decided that *' the defendants cannot, either person- 
ally or in their other properties, be held liable for 
any part of the amount claimed. The property 
sold to them can alone be liable." Subsequently 
the plaintiffs applied for a decree under s. 90 of 
the Transfer of Property Act, 1882. Held, it was 
within the competence of the Ck)urt to determine 
the personal liability or otherwise of the defen- 
dants at the stage at which it decided it, and 
that the matter so determined was res judicata in 
respect of their subsequent application. Musaheb 
Zaman Khan v. Inayat-ullah, I. L. Jt. 14 All. 
613. Eaj Singh v. Parmanand, I. L. R. 11 All. 
486, Durya Dai «•. Bhagwat Prasad, I. X. B^ 
13 All. 356, Miller v. Diyambari Dehya, Weekly 
Note 9, 1890, p. 142, referred to, and it was none 
the less res judicata because the finding as to 
the personal liability of the defendants was not 
embodied in the decree. Jamait-un-nissa v. Lutf' 
un'nissa I. L. B. 7 All. 606, referred to. Uttam 
Ibhloe Bai v. Bah Nabain kai (1906). 

I. Ii. B. 28 All. 866 
-8. 9b — Joint mortgage bond in ordi' 



nary form — Payment by one mortgagor and re* 
demption of whole property mortgaged — Charge 
on property of co^mortgagort — Failure of plain* 
tiff in suit for money paid on mortgage to prove 
that he executed bond as surety only — Bight to 
contribution — Pleadings— Belief. — The fact that a 
plaintiff has claimed too much on one cause of 
action does not preclude him from recovering what 
he is actually entitled to on another cause of ac- 
tion, provided the pleadings are wide enough to 
cover such a claim. The construction of s. 95 of 
the Transfer of Property Act (IV of 1882) should 
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not limit its operation to mortgages under whick 
possession passes, and therefore on redemption pro- 
r«rly repasses: the better way is to construe it 
distributively, to make the condition of obtaining^ 
possession apply only to the cases in which its- 
fulfilment is from the nature of the mortgage pos- 
sible, and in other cases to make the charge follow 
on redemption. To raise funds for the defence of 
a relative the plaintiff and defendants jointly eze« 
cnted a bond in the ordinary form, each pledging 
immovable property as security. The plaintiff even- 
tually paid off the amount due on the bond and 
redeemed all the property mor^aged. In a suit,, 
in which he claimed the whole sum )iald by him 
on the ground that he had executed the bond only 
as a surety, the defendant denied that he was a 
surety and pleaded that he was only entitled to a 
rateable amount from each of them. Meld, that 
the plaintiff's failure to prove that he was merely 
a suroty on the bond did not preclude him from 
recovering a proportionate share from each of the 
defendants; and that under s.' 96 of the Transfer 
of Property Act, he was entitled also to a charge- 
for such amount on the defendants' interests in t£e 
property respectively mortgaged by them. AhvAD 
Wali Khan v. Shamsh-itl Jaham Beoam (1905). 

I. Ii. B. 28 AU. 482. 

8.C. Ii. B. 88 I. A. 81 
10 C. W. N. 628 



8.88. 



See Salb pob Abbeabs oe Bbnt. 

I. Ii. B. 88 Calo. II 

-8. 99 — Mortgage —Suit for sale on a 



mortgage — Compromise resulting in a money decree 
"^Mortgagee ntt competent to sell mortgaged pro* 
perty in execution of such decree. — A mortgagee^ 
brought a suit for sale on his mortgage. The suit 
was compromised^ and the mortgagee took a money 
decree, in which, however, the property originally 
hypothecated to him was set out as being charged^ 
Seld, that the mortgagee decree-holder could not 
bring the mortgaged property to sale in execution 
of his decree, but, if he wished to do so, he would 
have to institute a suit under s. 67 of the Trans- 
fer of Property Act on the decree. Aubhoyessury 
Dabee v. Gouri Sunkur Panday, I. L. B. i^ 
Calc. 859, followed. Hbh Ban v. Bbhabi Gib 

(1905) . . . i.ii.B.28 Aasa 

. 8. 99— .^0^ merely declaratory of old' 



jjaw — Purchase by mortgagee of equity of redemp* 
Hon in execution of decree not based on mortgage — 
Effect of on the rights of sons of mortgagor. — S. 99- 
of the Transfer of Property Act is not merely decla- 
ratory of what was accepted and enforced as law 
before the passing of the Act and effect ought not to 
be given to the new restrictions imposed by that 
section so as to give them retrospective operation. 
Muthuraman Chetty v. JEttappasami, I. L. B. 22- 
Mad. 372, distinguished. When the mortgagee, at a. 
Court sale perfected before the passing of the Ac^ and 
brought about in respect of a claim independent of 
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the mortgage, pnrchases the right of redemption in 
the mortg^ed property, such purchase passes to 
him the whole interest as effectaally against the 
tons of the judgment-debtor as against the judg- 
ment-debtor himself and the sons cannot sue to 
redeem the property so sold or their share therein. 
NlNyXTVIEN V. Mttthubami Dikshadar (1905). 
I. li. R. 29 Mad. 421 

-8. 99 — Biffhis of purchaser — Landlord 



having a mortgage of the holding — The sale of a 
holding in execution of a decree for rent obtained by 
a landlord, who also held a mortgage of the holding, 
is Toid, and the purchaser at the sale acquires no title 
against another mortgagee of the holding, who has 
purchased it under a decree on his mortgnge. 
Sheodeni Tewari v. Ram Saran Singh, J. L. £, 
26 Calc. 164, followed. Basibfddin r. Eaila's 
Kahini Debi (1903) . I. li. R. 83 Calc. 118 

88. 99, ei^Holder of utufructuary 



mortgage attaching mortgaged property for a decree 
on an independent claim may sue under s. 67 on the 
mortgage. — Where a usufructuary mortgagee, who 
had no right to sue for bis mortgage amount, obtained 
a decree against the mortgagor on a claim independ- 
ent of the mortgage and iu execution of such decree 
attached the interest of the mortgagor in the mort- 
gaged properties : Held, that he was entitled under 
the provisions of s. 99 of the Transfer of Property 
Act to bria^ir a suit on his mortgage under s. 67 of 
the Act. The decree in such a suit should be one for 
the sale of the property free from the mortgage 
claim and for the application of the sale-proceeds in 
satisfaction of the morteages on the pioperty, t?ie 
balance, if any, to be aj»plied touards the claim under 
attachment. GoniTDA Bhatta r. Nabaik Bhatta 
(19C6) . I. Ii. R. 29 Mad. 424 

88.106,111. 

See LAia)LOED and Texant. 

I. Ii. R. 88 Calc. 889 



8. 108, cl. (c). 

See Lbasb . L L. B. 88 Calc, 208 

88. 108 (o), 117. 



See Landlobd and Tenakt. 

I. Ii. R. 88 Calc. 54 

— 8. 128. 



See Absignment 10 C. W. N. 717, 766 

See HiNDXJ Law — Maixtexance. 

10 C. W. TX. 1074 

- 8. l^'^— Registration Act (II oflS87), 

35 — oiff^ if must be registered by donor — 
Death of donor ^Admission of execution by re* 
presentative — Oift to wife^Admission by tcife. — 
It is not necessary for the validity of a deed of 
gift that it should be registered by th«^ donor him- 
self. Where a Hindu executed a deed ?f gift in 
favour of his wife and died and the deed was 
subsequently registered at the instance of the widow . 



TRANSFER OP PROPERTY ACT (TT 
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Held, that it was a valid deed of gift ivithin the 
provisions of s. 123 of the Transfer of Property Act. 
The widow being entitled in the circumstances of 
the case to letters of administratian to the estite of 
the donor, was f^n'md /act « qualified to admit exe- 
cution of the document as his *' representative" 
within the meaning of s. 85 of the Registration Act, 
the fact that she herself was the donee under the docu* 
ment being immaterial. Nand Kishore Lai v. 
Suraj Prosad, I. L. R. 20 All. 392, and Folcran 
V. Kunhammed, I. L. R. 23 Mad, 580, referred to^ 

BHABAT08H BaKEBJEE t;. ShAIEH 8OLXMAV 

(1906) 10 C.W.N. 717 

B.C. I. Ii. R. 88 Calc. 684 



TRANSFER OP SUIT. 

Civil cases^Potver of High Court to 



remote suit from Court of Political Resident at 
Aden- Letters Patent of High Court, 1865, cU 13 
— Superintendence of High Court^Charter Act 
(24 and 25 Vict., c. 104), s. 15— Aden CouHs^ 
Act (II or 1864J.— The Civil Court of the Political 
Besideiit at Aden as constituted by the Aden Courts' 
Act (II of J 864), is subject to the superintendence 
of the Hiirh Court at Bombay within the meaning of 
cl. 13 of the amended Letters Patent, 1865 ; and that 
High Court lias powder to remove a suit from that 
Court to itself for trial and determination. Minn- 
ciPAL Officeb, Aden, v. Ismail Hajeb (1905). 

L Ii. R. 80 Bom. 246 
8.C. Ii. R. 88 I. A. 8a 



TRUST ACT ai OP 1882). 

See HiKDTJ Law. 



Ii. R. 281. a. 8a 



.20. 



See GiTAEDiAN AND Wabds Act. 

I. Ii. R. 88 Calc. 581 

8. 48—^0 right to recover even where 



unlawful agreement only partly carried out — 
Decision not bad, although no distinct issue when 
parties not taken by surprise. — The rule that a 
person in pari delicto cannot recover, is applicable 
not only where the unlawful agreement had been 
fully carried out, but also where there has been part 
performance of a substantial character of such agree- 
ment, 'ibis is the construction, which ought to be 
placed on the words * not carried into execution* in 
s. 84 of the Indian Trusts Act. Where a point, on 
which there is no dbtiu't issue, is piesenttothe 
minds of the parties, the decision on such point 
cannot be impeached on the ground that thee was no 
issue raised. Muthueaman Chettt v. Kbishka 
PiLLAi (1905) . . , I. Ii. R* 29 Mad. 72 



8. 81. 



See TBANflJEE OF Propeett Act, s. 40. 
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1>BI[BT, CONBTBUOnVJBSk 

See Civil PBOOiDtraB Cobb. 

10 C. W. N. 860 

See Dbbitttbb 10 C. W. N. 738, 1000 
^tftfEsTOPPBL • • 10C.W. K'.747 

fTBUBTBE. 

See Natitb StaTbb. 

L Ii. B. 80 Bom. 678 

Person not eiUUled obtaining renewal 



of a promiseoru note, trustee for rightfnl ownet 
Misjoinder of parties. — Where on the death of the 
jpayee of a promissory note executed by D, C tecomes 
entitled to the amount, but A obtains a renewal from 
2> in favour of J3» a suit will lie by C against D, A 
and B as defendants to recover on the renewed note, as 
A and B in obtaining the renewal must be held in 
law to have become trustees for C. A and B are 
necessary parties and the suit will not be bad for 
misjoinder. 'J he only person entitled to object to 
<7's claim will be 2). Bamakbishka Bajit v. 
Katta Vbkeatabwamt (1906). 

Il Ii. B. 20 Mad. 87 

-Consent decree thcU new trustee be 



4ippointed by the Court — Preference to lineal des' 
-cendants of settlor — Discretion — Appointment of 
•a stranger to the line — Where a consent decree had 
been paased directing that the first respondent should 
retire from the Trusteeship, a Mahomedan Shiah 
religious endowment and that a new trustee be ap- 
pointed in his place by the Chief Court of Lower 
Burma, preference in such appointment being given 
to the lineal descendants of the settlor, Meld^ that 
under this decree the Chief Court had a discretion to 
exercise in the selection of a trustee, that the appel- 
lant, as senior in order of the settlor's children, had 
no absolute right to be appointed in the absence of 
disqualification, and that the Chief Court rightly ex- 
ercised its discretion in appointing a Shiah resident 
in the neighbourhood, not a lineal descendant of the 
jettlor, in preference to the appellant, who by 
reason of her sex, could at best discharge many of 
her duties only by deputy and as a Babu might take 
a less zealous interest in carrying on the religious 
obseryances of the Shiah school. Shahoo Baitoo v. 
Aga Mahombd Javfbb Bindavbem (1906). 

li. B. 84 I. A. 48 

B.C. I. li. B. 84 Calo. 118 

11 O. W. N. 297 



^UBN OF WOBBHIF. 

See Hu^DU Law 



10 C. W. N. 826 



UNA8CEBTAINED GOODS. 

See CoNTBACT . I. Ii. B. 83 Gale. 547 



UNCONBOIONABLB BABOAHT. 

See DI8QX7ALIVIBD Pbopbibtob. 

10 C. W. N. 840 

UNDEBQBOUND BIOHTa 

See Lahblobd akd Tbnant. 

I. Ii. B. 88 Gale. 54 

UNDT7E INFIiUENGE. 

See Bbnami. 

See DiBQUAiiFiBD Pbopbibtob. 

• Oifi — Suit — Benanii transactions'^ 

Pardanashin ladg — Suit to set aside deeds as 
having been executed by person of unsound mind — 
Alleged influence of daughter over her mother'^'' 
Gift vith imaginary consideration inserted in 
deed, — In a suit by a son to set aside certain transac- 
tions entered into by his mother, a Mahomedan lady, 
in favour of her daughter, the defendant, by which 
the daughter acquired possession of most of her 
mother's property, the plaint alleged that his 
mother was, at the time the transactions took place, 
of unsound mind and entirely under the dominion 
and control " of her daugliter. Both Courts in 
India found that the mother was not of unsound 
mind ; but the first Court treated her as a pardana" 
shin lady and as " entirely under the control and 
domination of the defendant, who had unscrupulously 
used her power over her mother to get her mother^ 
property into her own hands, ** and made a decree 
that the transactions should be avoided on the ground 
of undue infinence. The Court of appeal reversed 
the finding with respect to undue influence and dis- 
missed the suit. Held, that, assuming the question 
of undue influence could be set up at all (for it was 
not raised in the pleadings except with regard to 
unsoundness of mind, which had been negatived, nor 
was any issue raised upon it), no case of undue 
influence had been established by the evidence. The 
mere relation of daughter to mother in itself sug- 
gested nothing in the way of special influence or 
control ; and the evidence was insufficient to establish 
any general case of domination on the part of the 
daughter, any subjection of the mother, such as to 
lead to a presumption against any transaction be- 
tween the two ; and with regard to the actual trans- 
actions, there was no evidence whatever of undue 
influence brought to bear upon them. Held, also, 
that in the Evidence and circumstances of the case 
the transactions in dispute were absolute gifts, and 
not benami transactions, which might have been set 
aside. Ismail Mcbajeb Mookbbdaic c Uatiz 
Boo (1906) . . L li. B. 88 Gale. 778 

8.0. Ii. B. 83 I. A. 88 
10 C. W. N. 570 



UNITED FBOVINGES liAND 
VENUE AGT (HI OF 1801). 

See CivJL Pbocbdttbb Codb. 
See Contbact Act. 
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iraiTBD PBOVINOEB LAND BE- 
VEKUE ACT (in OF IdOly^onoluded. 

88. UO, 111 and 288 (k)- 

Partition — Suit for recaverif of property in Civil 
Court — Jurisdiction. — Held, that the prohibition 
contained in s. 233 (JcJ of the United Provinces Land 
Bevenne Act, 1901, applies only to suits with respect 
to partitions in which Uie plaintiff has had an oppor< 
tnnity of having his objections considered under 
s. Ill and has not availed himself of it. Khasay v. 
JvQLk{l90e). . I; UB. 28 All. 482 

SB. 188 and 288. 

See Act IX op 1872, s. 69. 

8. 284 — Lombard or and eo-eharer — 



Bemuneration of lambardar — Eulee of the Board 
of Bevenue dated 24th February, 1902, Nos, 22 
and 23. — Seld, that, in the absence of any agree- 
ment between the lambardar and co-sharers as to the 
lambardar's remuneration, the lambardar is entitled 
to 5 per cent, under Rule 23 of the Board of Bevenue 
Bules, dated February 24th, 1902, and is entitled to 
the benefit of this rule, although iu previous years he 
may have received nothing. Gbkda EnrwAB v, 
FiABi Lal (1906) . I. li. B. 28 All. 688 

USUFBUCTUABY MOBTOAOE. 

See Lakdlobd and Tenant. ^ 

10 C. W. N. 719 
See HoBTGAQB . 10 C. W. N. 266 

See Tbanbpbb . . 10 O. W. N. 489 

See Tb iNS7BB op Pbofbbtt Act. 



VACCINATOB. 

See Pbnal Code. 

VAIiUATION OF SUITS. 

See CiYiL Pbocbdubb Code. 



— Appeals — Appeal from decree making 

property liable for mortgage debt — Court Fees 
Act(VIIofmO),Sch.I, AH, l^Value of the 
subject-matter in dispute — Mortgage— Form of 
mortgage — Creation of charge on property — Words 
creating simple mortgage — Paibandh — Intention 
of parties — Begistration — Fffect of registration in 
the wrong booh — Extinguishment of mortgage by 
payment — Fffect of payment of prior mortgage by 
subsequent mortgagee — Intention of parties to keep 
mortgage alive^Assignment of mortgage — SubrO' 
gation. — ^Where the purchaser of mortgaged property 
being a defendant in the mortgagee's suit for fore- 
closure, preferred an appeal against the decree for 
foreclosure made in the suit, the amount found due on 
the mortgage being over a lakh of rupees t Seld (for 
the purpose of ascertaining the Court-fee payable on 
the memorandum of appeal) that the value of the 
property affected by tiie decree must be taken to be 
B2,500, being the amount for which the appellant 



VAIiUATION OF BXJlT&'-eoncluded. 
bad purchased the property. Venhappa v. Nara^ 
simha, I. L. B. 10 Mad, 187, followed. By a bond, 
being on the face of It an ordinary bond, the obligor 
agreed to repay the debt and admitted that. If he 
failed to do so, the obligee would be entitled to're-^ 
cover the debt by sale of a certain factory belonging 
to him and from his person and other properties, and 
that the property referred to in the bond will be held 
Paibandh for the debt. Seld, that the bond created: 
no special lien on the factory, and that the circum- 
stance that the bond was registered as an agreement 
in Book 1 and that the obligee took no steps to have 
it registered as a mortgage was evidence that the- 
parties intended to treat it as an agreement rather 
than as a mortgage. Najibulla Mulla v. Nusir 
Mistri, J. L. B. 7 Calc, 196, referred to. Plaintiffs 
paid out of their own funds ^e amount due under a 
mortgage bond payable by five annual instalments,, 
the first of which was due on the 15th January, 1895> 
and the last on the 16th January, 1899, executed by 
C on the 8th April, 1894, mortgaging his Indigo Con- 
cern and the mortgagee on the 7th November, 1899, 
after the payment of the last instalment, executed at 
C*B request an assig^nment of the mortgage in their 
favour. On the 21st December, 1896, C being in- 
debted to the plaintifCs in a large amount recoverable 
only out of the produce of the factory had executed 
in their favour an agreement to give them a first 
mortgage on the concern and certain other properties, 
and on the 18th November, 1896, C executed two other 
deeds creating in their favour a valid charge on the 
said concern and certain other properties. Seld, that,, 
although there was no direct evidence of any formal 
bargain or agreement, the presumption was that the 
plaintiffs, when they paid off the instalments due under 
the mortage of the 8th April, 1894, intended that 
the mortgage should be kept alive for their benefit and. 
that in itself entitled them to come in as first mort- 
gagee. Seld, further, that under the agreement of 
the 21st December, 1895, which created an equitable 
mortgage, and under the two deeds of the 13th 
November, 1896, the plaintiffs were in the position of 
puisne mortgagees and when thereafter they paid off' 
the last three instalments due to the first mortgagee,, 
they were entitled to come in by subrogation as iirst 
mortgagee, and further that, the mortgage having 
been kept alive, the assignment to them under C's 
direction gave them all the rights, which the mortgagee^ 
had. Whether a mortgage paid off has been kept 
alive or extinguished depends on the intention of the 
parties, the mere fact that it has been paid off not 
deciding the question. Ookaldas Oopaldas v. 
Puranmal Premsukhdas, J. i. B, 10 Calc. 1035 : 
L. B. 11 1. A, 126 ; Dinobundhu Shaw Chowdhury- 
V. Jogmaya DaH, J. L. B. 29 Calc. 154: L, B. 29 1. 
A. 9 ; in re Wrexham, fc, Bailway, 1 Ch. 440 ; 
Mohesh Lal v. Bawan Das, J. L. B. 9 Calc. 961 - 
Z. B. 10 I. A. 62 f Tulsa v. Khub Chand, I. L. B. 
13 All. 581, referred to. Jaoatdhab Nabain 
Pbasad v. Bbown (1906). 

I. L. B. 88 Calo. 1183 
8.0. 10 a W. N. lOlO 

VALUE OF APPBAIi. 

See Affbal. 
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'VALUE OP APTEAIi—concluded. 

See CiTiL Pbocsdxtbb Code. 

10 C. W. N. 664 

V£NDOB AND FUBCHABEB. 
See Account. 
See CoNTBACT « I. Ij. B. 88 Calo. 1 

VILIiAGE CHAUKIDABI ACT (BtSN- 
OAIi ACT VI OF 1870). 



sa. 48, 60, 6L 



See CHirBiDABi Chakban Laitd. 

L li. B. 88 Calo. 686 

VIS MAJOB. 

See Civil Pbocedubb Code. 

10 C. W. N. 116 

VOID BEQUEST. 

See Jttbibdiction op High Coitbt. 

I. Ii. B. 88 Calc. 180 

VBITTI. 

See Stbidhan • I. Ii. B. 88 Calc. 220 



w 

WAGEBIKa COI9TFBACT8. 

See CoKTBACT Act (XI op 1872). 



Agreement to pay differences — Sur^ 

rounding circumstances — Form of contract not of 
moment — Contract Act (IX of 1S79J, s. 80^ 
Bomhaif Act III of 1865. — The law which is con- 
tained in 8. 30 of the Contract Act (IX of 1872) and 
in Bombay Act III of 1865, ia that the Conrt mnst 
not only consider the terms, in which the parties have 
chosen to embody their agreement, but most look to 
the whole nature of the transaction or institution, 
whatever it may be, and must probe among all the 
surrounding circumstances, including the conduct of 
the parties, with a view to ascertain what in truth 
was the real iiitention or understanding between the 
parties to the bargain. The actual form of the 
contract is of little moment, for gamblers cannot be 
allowed to force the jurisdiction of the Courts by the 
expedient of insetting provisions, which might in 
certain events become operative, to compel the pass- 
ing of property, though neither party anticipated 
such a contingency. The Court should be aatute 
to discover what in fact was the common intention 
of both parties and should do all that is possible to 
see through the ostensible and apparent transaction 
into the underlying reality of the bargain. Motilal 
«. OoBurDBAH (1905) . I. Ii. B. 80 Bom. 88 



WAJIB-UL-ABZ. 

See Mahoxedan Law. 

L L. B. 28 AIL 489 
See MoBTOAGE . , 10 O. W. N. 778 
See Pbe-emptiov. 

I. Ii. B. 28 AIL 60, 124, 168, 

286, 287, 246, 286, 464, 

466, 614, 678 

-Declaraiion recorded in tcajib'^l-arx''^ 



Construction of will^ Document of testamentary 
nature as to wishes respecting the succession to 
property on death — Whether bequest was to person 
irrespective of his adopiiony or whether valid adop^ 
tion was a condition of inheriting the property'-^ 
Beyulation VII of 189i^—Act XIX of 1875.— The 
value as evidence, the importance as records, and the 
misuse by proprietors, of wajih^uharzes under Begu* 
lation VII of 1822 and Act XIX of 1873, which rep^. 
ed that regulation in the North- Western Provinces, 
commented upon. Lekhraj Kuar v. Mahpal Sinyh, 
X. B. 7 I. A. 63 ; J. L.R, 5 Calc. 744, and Uman Par- 
shad V. Gandharp Sinyh, L. B. 14 I. A. W ; L L. 
B. 5 Calc, 20, referred to. A recital in a w<ijih'uUart 
may operate as a will (see Mathura Das v. Bhikhan 
Mai, I. L B. 19 All. 16). The weight to be given 
to a statement of that nature must depend in each 
cas^ on the circumstances, in which it was originally 
made, and th« corroboration it receives from extrin- 
sic evidence. A village proprietor in 1877 caused 
the following declaration to be made in the wajih'ul* 
arz of the village recorded under Act XIX of 1873 — 
" I am the only zemindar in this village. I am a 
Harwari Brahman. Seven years ago I adopted my 
sister's son, Murli. He is my heir and successor 
(Malik). If after this agreement, a son is born to 
me half the property would be received by him and 
half by the adopted son. If more than one son are 
bom to me the property would be equally divided 
among them, including the adopted son, as brothers. 
I have two wives now : they will receive their main* 
tenance from him (Murli)." The declarant died in 
1885 leaving a natural-bom son, who died childless 
in 1887. In 1896 the respondent (the "adopted son," 
mentioned in the declaration) brought a suit claim- 
ing to be entitled to the property therein mentioned 
on the strength of his adoption and also on -the terms 
of the declaration, which he contended was a will. 
Under a ruling of the Privy Council in 1899, the 
adoption of a sister's son wto held to be invalid ; and 
both Courts in India found that a family custom, 
which would have validated such an adoption, was 
not established in this suit. The High Court held 
that the respondent was entitled to succeed irres- 
pective of the adoption. Keld, by the .ludicial Com- 
mittee, assuming that the wajib-uUarz might be 
treated as a will, that the worcts *' adopted son ** in 
the declaration were descriptive only, and not the 
** reason and motive of the ^ft." The intention was 
to give him the property as an adopted son capable 
of inheriting by virtue of the adoption, and as his 
adoption was invalid by Hindu law, and not warrant- 
ed by family custom, it gave him no right to inherit 
and the gift did not take effect. Fanindra Deb 
Baikat v. Bajeswar Das, L. B. 12 L A, 72, I. L 
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WAJIB'TSJj'ABZ'-'Concluded, 

B. It Calc. 4^, followed. Biretwar MuJcerfee v. 
Ardha Chander Bojf, L, B, 19 1. A, 101, I. L. B. 
19 Calc, 452 f and Nidhoomoni Deh^a ▼. Saroda 
Pershad Mookerjee, L, B. 8 L A, 253 t distinguish- 
ed. LaLI v. MrBUDHAB (1906). 

I. li. B. 28 All. 488 
8.C. li. B. 83 I. A. 87 
B.C 10 C. W. N. 780 

Wajih'ul-arz — Bniry verified — Fiert- 

fer^s estate, if hound — fFill. — An entry in a Wajib' 
ul^arz, which a person has verified, cannot, hy reason 
of verification, be regarded aa his Will or as a docu- 
ment of a testamentary character by him. A rule of 
snccession laid down therein cannot bind his estate 
after his death. Sahoodba v. Qanebh Pbasad 
(190B) . . . . • lOC.W.ISr.248 



WAKP. 



See Mahohbdan Law. 

X Ii. R. 88 Calc. 86 
I. li. B. 28 AIL 688 



See Mamlatdabs Coubts Act (ill 
1867.) 



OF 



WAKFNAMA. 

' WaJcfnama — Suit hy heir against mut* 

walli — Compromise — Becognition of validity of 
wakfhy heir — Bight of judgment-creditor of heir 
to proceed against wakf properties — Privity. — One 
J) executed a wakfnamah appointing B mutwalli. 
After I/b death his widow M sued to recover a share 
of the properties as one of D's heirs. B set up the 
icakfnamah in defence, hut the suit was compromised 
and a solenamah was execnted, in which M admitted 
the genuineness and validity of the toakfnamah and 
in consideration of an annuity stipulated that neither 
she nor her heirs should ever in future be competent 
to claim any of the properties covered by the vcakf 
namah, but that if, at the instance 6f a third party, 
the wakfnamah should be declared invalid, the terms 
of the solenamah would not affect or interfere with 
her right of inheritance. Previous to the institution 
of the suit, M had borrowed moneys from the 
plaintiff. The plaintiff obtained a decree against 
M for the debt and having failed to execute the 
same against At's share in the alleged wakf pro- 
perties instituted the present suit for a declaration 
that he was not bound by the wakfnamah or the 
solenamah, and that he was entitled to proceed 
against Jfs share in the properties in execution of 
the decree : Reld, that the suit was maintainable 
as the plaintiff was not bound by the solenamah : 
and that he was entitled to show that the wakf was 
invalid and inoperative. The principle of Srimati 
Anandmoyee Dehi v« . Dhirendra Chandra 
Mukherjee^ 8 B. X. B. 122, followed. Muhaicmad 

BVBHT V. AZMAK BezA (1906). 

10 C. W. N. 660 
WIDOW, 

See Hindu Law . 10 C. W. N. 802 
I. Ii. B. 83 Calo. 842, 1079 



WHiL. 



See Hindu Law. 

I. K B. 83 Calo. 947, 1306 
See Limitation Act, s. 187. 

10 C. W. TSf. 864 
See Mahohedan Law. 

L Ii. B. 28 AIL 842, 716 

SeeVnOBATE, 

See Succession Act, s. 116. 

10 C. W. N. 696 
See Wajib-ui-abz. 

I. Ii. B. 28 AIL 488 
10 C. W. N. 249, 730 



. • Will suppressed — Void—Sale, if valid* 

— A grant of letters of administration obtained 
by suppressing a will containing no appoint- 
ment of executors is not void ab initio and a 
sale of a property of the deceased by the ad- 
ministrator, who has obtained a grant of an 
administration under such circumstances to a 
purchaser, who was ignorant of the suppression of the 
will, is valid, even where the grant is revoked after 
the sale. JSllis v. Ellis, L, B. (1905) 1 Ch. 613, 
referred to. Boxall v. Boxall, 27 Ch. D. 220, 
followed. The defence of purchase for valuable 
consideration without notice is available against a 
claim based on an equitable title, but not against one 
based on a legal title. The Will in this case con- 
tained the clause ** On my demise O, son of P, or any 
full brother of Q, that shall be born in equal shares, 
shall become the owner of the share or shares left by 
me and until the said O attain majority P and B, 
wife of P, shall remain trustee, i.e., g^rdians and 
next friends" : Held, that there was neither an 
express nor implied appointment of executors under 
that clause. Gopal Das AoABWAXJCi^ v. Budbrb 
Dabs Subbbba (1906) . . 10 C. W. N. 662 

. • Construction — Bute against perpc' 

tuity— Succession Jet (X of 1865), s. 101.— 
Clause 13 of the will produced in this case was 
as follows : - ** As to my other property, which there 
is, that is the property situated on the east side of 
the house of my step-brother, 1 give the same to my 
younger son Chiranjiv Mahadev for hia life. He 
shall have no authority either to mortgage or to sell 
the said property. He shall only receive the income 
of the said property and I give the property after 
YAa death to his son or to his sons in equal shares 
should there be (any such son or sond). In case he 
leaves no son behind him my Mukhtyars shall get 
a son adopted by his wife and thus perpetuate his 
name. And they shall give the said pro^^erty to him 
on his attaining the age of 21 years. Held, on a 
construction of the above clause, that the bluest in 
&vour of a son of Mahadev, who might be adopted 
at any time after Mahadev's death by a widow, who 
might not have been living at the testator's decease, 
was void under s. lol of the Succession Act (X of 
1866). Kashinath Chihxaji v, Chiickaji Sada- 
BHiY (1906) . I. Ij. B. 80 Bom. 477 

Fund specified, liable for debts and 

expenses even when there is a rendue undisposed 
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Wllili' continued. 

of,^ Where a will directs that the funeral and testa- 
mentary eipenses should be paid out of a legacy, bat 
makes no diiposition of the residuary estate, such 
expenses will nevertheless be payable out of the fund 
specified and the fact that the testator at the time 
she made the will was not aware that she had a 
residue to dispose of* will not justify the Court in 
speculating upon what she would or might have 
done had she been aware of it, and dcf][KirtiDg from 
the express directions of the will, to make a new will 
for her. Cahavi v, AdmuostbatoB'Obnbbal of 
Madba8(1906) . . I.Ii.B.29Mad.290 

' Proof of will-^Svidence at to due 

execution and regietration^Property obtained'^ 
Preeumption ae to official acte duly performed. — 
The registration of a document is a solemn act to 
be performed in the presence of a competent official 
appointed to act as Registrar, whose duty it is to 
attend the parties during the registration and see 
that the proper persons are present, and are 
competent to act, and are identified to his satisfac- 
tion* and all things done before him in his official 
capacity and verified by his signature will, unless 
it be shown that a deliberate fraud on him has 
besn successfully committed, be presumed to be 
done duly and in order. A will propounded in this 
case was upheld as being genuine on the evidence as 
to due execution and registration, and on the other 
circumstances and probabilities of the case and the 
decree of the High Court, which had reversed that 
of the Subordinate Judge, was affirmed. Evidence 
of the general reputation of character of the identi- 
fiers in the Registration office was inadmissible to 
refute the bond fidet of the transaction. Gakqa* 
MOYi Debi V, Tboiluokhta Nath Chowdhby, 
(1905) • I. li. B. 88 Calo 687 

^ 8.0. 10 C. W. N. 522 

8.0. L. B. 88 I. A. 60 

" Such debts and liahiliiies ae afore* 

gaid " " Such ", meaning of-- Time no part of 

the description.-^A, will contained a clause pro- 
viding. " li* ^^ regards the remaining one equal 

fourth share of the said residue I direct that, if at 
the time the said residue is divisible, my son Ardeihir 
shall have no debts due by him or any .liabilities likely 
to result in a debt or debts of more than Rupees five 
thousand the said share shall be made over to him 
absolutely, but if otherwise then I direct that the said 
shwre shall be held or settled by my Executors upon 
trust, until the said Ardeshir shall be free from such 
debts and liabilities or until he shall die, to apply the 
income of the same in or towards the mai n tenance and 
support of him, his wife and children or such or one 
or more of them the said Ardeshir, his wife and children 
a3 the trustees may at their absolute discretion deter- 
mine and the education or other benefit of such children 
including their marriage, but when and so soon as the 
said Ardeshir shall be free from such debts and liabi- 
lities as aforesaid upon trust to pay the same and all 
unapplied income, if any, to him the said Ardeshir 
absolutely." A question having arisen as to whether 
the expression "when and«o soon as he the said 
Ardeshir shall be free from such debts and liabilities 
as aforesaid " had reference only to debts and liabili- 



WlLh^ concluded. 

ties existing at the time when the residue waa 
divisible. Held, that the debts and liabilities to 
which the clause related were debts or any liabilitiea 
likely to result in a debt or debts of more than 
Rupees five thousand and it was with debts of that 
description that a companson was implied by the 
word ««oA. lime was no part of their description 
and reference was made to time only to indicate the 
event on which certain consequences were to follow 
according as debts and liabilities of the description 
ludicated did or did not exist. Bai Jaiji v. 
Maoliod (1906). . I. Ii. B. 80 Bom. 488 
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See Civil Coubts Act, ss. 22, 28. 

10 C. W. N. 002 
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WOBDB AlTD FHBASES. 

— •* Cause of action,** meaning of. 

See Lbttbbs Patbkt. 



— " City of Bombay,** limits of. 
See Bovbat Municipal Act. 

— << Distorbanoe,** meaning of. 
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— <* Immediately,** meaning of. 
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— '«< Legally recoverable,** meaning 
of. 
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